IN THE skYCHELLES ‘COURT OF APPEAL
Weston Noel
Va
The Republic

Criminal AppeaLANo. 11 of 1984

Mr. Esparon ror the appellant
Mrs. Moulinje-Georges for tne Republic

JUDGMERT OF Twy COURT

This is an appeal by Weston Noel againgt his convicvion =

on an information which cnarged him with possession on Z4th
-NOvémber, 198% at Rock lane, Mahe of dangerdus drugs, namely,
1 gm, B8 mg, of cunnabis without lawtul authority contrary
to ss. 4, 5, 25{1) snd (1) ox the Dangerous Urugs 4ct Cap.
186. Co

The evidence in support oz the case for tne prosecution,
which the learned vrial Judge believed, was to this effect.
Around 10,30 a.m, on Z#tn November, 1953, Sgt. Forte and
Poulice Cunstables Espavon, Belle and Eilzabeth, uressea as
civiiians, began to keep watch on a house occupieu by the
apperiant ana his family at Rock Lane. For this purpose
they concealea themselves under an ola house about 15' from
Revolution Avenue. Between that time and Z.30 p.m. they'
gaw about 10 persons going into and coming out from the
house at short intervals, : '

At about 2.50-p.m., a man xnown Ho the police as Roland
Orppnee, went inte the appellant & houge and came out, five:
minutes later followed by the appelldnu. They observed -
‘That the appellanu was then. wearmng a pair of jeans and haa
his right hand inside the pockel of his Trousers. The ape~
pellant saw Orphee oft on the track lesding from his house
and then turned arcund to return %o it. - As he proceédedﬂxo
co s0 Sgt. Forte and his men came out of hiding from under
tihe house and went toysrds the appeliant's house. B

The appellant saw them as they got ta sbout 5' from him
and immediately he removed his rignt hand from his pocket -
and placed scmething in his moutﬁao P.C. Belie thereupon
moved in on the appeilasnt and held him., With his right
hand P.C. Belle clamped the mppellant's jaw and chin,
wnile P.C. Esparocn held on to one of nis arws and P.C.
‘Elizapeth, tne other, ‘ :

A struggle ensued in the course of which a smuli ball
of materiai was exXpelled Ifrom the appellant's mouth,. Sgl.
Forte pickea 1t up, and took it to the Government Anaiysi
George Lal Lam on Zoen November, 19535 for examinatiop.
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The Anaiyst examined iv and returned it to Sgt. Forte on
the same day witin his certificate verifying thsest The
material handed to him by sgl. Furte weighed ig. 88 mg.
ang that it was cannebis resin.

There was a funuamental tliaw in the presecution case
huwever and it arose in tnis way, In procf ol the pro-
secubion ciaim at tue trias towl Tue malerzar expetled
iron tue appeliant's mouth was cannasils regin, the Anslyst’s
certivicate and an enveiope with its conyenus were tendered
and aamitted .n evidence.

An application was tnereupon made aZnd granted for tne
attendance ol tne Apalyst Ior cross-eXamlhavion, The cer—
tificate av tnat stage hau an endorseseny on it signed by
the Analyst certifying teat tire material was returned to
»gt. Forve on <8 November 148%, but below that endorsement
voder the signature of Sgt. rorte there appeuared ancther
endorsenment ackuowleuging that he receiveu the materiai on

"30/%1/85".

The Anualyst had retvurned the material in a sewled
envelope to bgt. Forte. When nowever it was admitted in
evidence in Cuurt and opened, there was materiail in ii, but
there was no writing or endursemeut on the envelope to
igentify it with the eavelope which tne Analyst hended %o
Sgr. Furte on «8 November aluresalu,

On being cross-examined the Ansiyst swore that he
returned the exhibit te Sgt. Forte on <8 Noverber and tanat
tue weitten encorsement tnereon stating that it was received
by Sgt. Forte on "»HU/11/65" was & misvake. Woen he was'
shown the enveiops and further yuvesticned he had this to
BHY

"I guve back the exhibit 1 on tue 2oth. Usualiy on
the envelope 1 have my ipitial on tine back, but on
this one I do not see any inaiial on iv, and (sic.)
nor tue date. 1 aiways put my initvial and tie date
ai the pack of the envelope ang tien seal 1€,
{emphasis added)}.

The record of his re-exawminavion 1s w0 the rollowing eirevt:

Pll. You saio that tie cervificave is ugied 40Lu but
tue exh. (sic.) wus returned un the 28tn.

A. YES.

Q- Could it happen thal you thougtit you have initiai-
lea tne envelope bubt you ovVerlooxed? (s1c.)

A. If at ooes, 1t 1s tne first time I overloox such .
situation because 1 go mage sure that 1 sign it
ang cate iT and seal 1t in front o1 Thne ppt. ‘{sic.)
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There was thus a break in the chain of evidence linking
tne exhibit preduced in court with tne sgubstance expeilsd
from the appellant's mouch,. And as the case for the
prosecution could not have been established without the
production or the originai material or without proof of
its existence by secondary evicence if the absence of tne
original was satisfacvorily accountea 1or, tne case ougat
to-have been dismissed.

Alihougu this fiaw remained uncorrected; theprosecuvion
closed its case, The appetlant was thereupon called %o
answer the cuarge after being advised of his copliions, He
gave evidence on oaih vigorcusly denying " he had anything
in his mouth, or that anything was expelled from it, or that
the substance produced in court was in his possession as
ciaimed by the prosecution., He allegec in addition tpat he
was severely beaten up by the police without cause or jus-
tification, He called tiree witnesses to support his story
put the learned trial Jjudge rejected his evidence and that
oI his witnesses as unirue,

In the reasons given by tne learned judge for conviciing
the sppellant he referrea specifically to the evidence of
the Analysf and suateq, inter alis, as follows: o

"However before the envelope was snown to Mr., Lai Lam
(r.w.5) it nad already been produced by Sgt. Forte and

it was torn open in court for the substance inside,. .
which was wrapped iz a white paper, to be produced as

an exhibic, The envelope was Then re-sealed and it isg
possible tnat tne part containing Mr, Lai Lam's initials
Was torD and 10st, Of 1t 15 possible tnat Nr. LAL lam
exceptionully did not put his initiais on this envelope.”
{emph=zsis added)

The explanations suggestsd by the learned trial judge
were, with great respect, nov oniy speculative but it was
impermissible for him Yo suggest any. The first possivility’
was not supported by the evidence or by the condition of the
envelope which we ourselves had an opportuniiy to examine and
indeed tae Analyst himself whe examined the envelope in
court never suggesbted sucnu a‘possibiiity;' And as to tue
second possibility suggested by tne learned trial judge
tne Analyst expressiy discountea it as one which was "very
slim". ’ o
_ The only point arguec by Mr.iEsparou for the appellani
was thut thne prosecution raited to estabiish that the subs-
tance contained in the envélope-(Exhibit 1) was the subs-
tance found on tne appeliant and was in tact canmabis resin,
The point, in our view, was well taken. Mrs. Moulinie- _
Georges sought to save the day tor the prbSccuticn by\
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fcontenalng that the 1d¢ntlty of the matermai expelled from
the appeiiant s mouth, with the contents contained in the. _
envelope, was establlsned by sgt. Forte's evadence,'ln whac“'i“?
“he claimed that the envelope he produced in court containeaw

the contents whicia the Analyst nad examined and returned.to
"him. But as previously noted, .it was alclaiﬁ which7th&f?
Analyst on examining the envelope in bourt tound hlmsei¢¥i'

Eunabie to support . AR
Foxr these reasons we hold tnat there was a f&ﬁal 11aw
" in the case for the prosecution aund that' in consequence - ”L._
- tnereof it was not establisned: beyond reasonable aoubt that

the appellant was in possession of the cannabis resin. attrlu

- buted to him. We accordingly allow the .appeai and set_asmde,:l

the conviction and sentence imposed on hlm. , :
Before parving with this appeal, we ilnu it necessary
to express our proiouna concern over the improper tampering

with the original certificate of tue Analyst. ‘Dpis must i
‘have occurrea between the conviction or the appeliant andf* _
‘tne hearing of this appeal. Aithe trial, it was clear fiom

the answers given by the Analyst in cross-examination, that
the date of receipt endorsed on the certificate under tnef‘
signature of sgt. Forte wus "50/11/65", but on tue coples of o
' the records supplied to members of this court, tie date of
. receipt -appeared to be "dB/ﬂ?/dJ“. Cn our znspectlon ofbb.“
the original certificate we observed that "28/11/8% wus k.
traced over "30/11/63" in ink that was cirferent rrom the
‘,orlglnal and that the same ink was uged to trace over tne
_signature of Sgt. Forte,
This was an unwarranted interference with an original
exhibit in tume custody of tune court and we- trust that what
occurred in this case will never be repeaied. S
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vated this 3 ' aay of October 1984.
J ‘pMMQT/ )
....:l..o...ff:..;President
(A. Mustara) :
(s _
o........;§.. f”“Justlce of Appeal
(8ir Fric Taw) o

.o ......;...... JusEice of‘Appeél
(Sir Isaac Hyatvali)



It has since come to our knowledge that the
alteration of the date in the analyst's report
"Exh.2 was made by Police Sgt. Henry Forte during

the course of the trial.

_If would seem that he corrected what he thought
was a genuine mistake in the belief that he waS'i :

entitled to do so. He acted in good faith, thqughf
¢learly in efror, which he now recognises. E

This unfortunate incident reflects no discredit ofé
any kind on the Court Registry.

g(i 1%&;:é%ék

(4. Mustafa) _
President of the Court of Appeal

Dated this §th day of October, 1984



