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JUDGIMEXNT

The parties to this appeal were marrled or the
23rd JLne 1948, . They had 10 chzldren'all of whom are
now adults.' The appellant, the husband, is.aged 71 anc
the respondent, the wife, 6@~years. iﬁ Augustﬁﬁ984 the
wife filed a Detmtxon for dlvorce in %he Supreme Court on
grounds of desert;on ard adultery of theFusband._ Apart
from asking that her marrlage be dlssolved the wife asked
_lthe Supreme Court that she be- granted the sola occupatlon
of the matrimonial hcme sxﬁuated at Bale Ste Anne, Praslxn.
'lThe husband resisted the wife!s petition.
| A;ter hearlng the case, the learned trlal Judge de-
leereﬁ Judgment on January 29, 1985. . He accepted the N
eVLdenfe of the w1fa and her thnesses and reaected that
of the husband and hls wztnesses. Ha.found there was
‘not sufficient ev1dence on the 1ssue of adultery but
granted a dgcree nisi cf dlvorce on the grounds of the
‘husband's desertion. . In ‘that respect the learned trial
Judge's Jjudgment runs as follows:-

”Nonetheless the desertion without just cause has

‘been amply proved and T am satisfied beyond reason~

able doubt that the respondent (now appellant) de-
serted his wife for 10 yearz and that they have
aever cohabited since then.”

The learned Judge considered the plea that a decree
sheuld not be granted because of unreasonable .delay in
bringiag the petition to court. In,thﬁﬁ reépeét the
learned Judge said he was not prepared to use his powers
toldismiss-the petition under the proviso to section 10

of the Matrimonial Causes Act {(Cap. 72).



:Thﬁ_learned Judge then turned to the issue of sole

'lﬁrﬁgcﬁﬁatian of the watrimonial home by the wife.,  After

_considering the law and the facts the learned Judge made
ap order zri

o

0f the meurimenisl home at Bale Sta. Anne Praslin,
Thi husband now appeals to this Courit on several
groundsg which may be summarized as follows:-

-

(I The learnped Judge was wrong to find desertion
proved and that the parties have never cchabited
since. . Co :

2e Desertion was put an end to -

{a) By resumption of cohabitation from August
%0 December 1982: or

{b) by the parties returning to the matrimonial
- . home coupled with a bona fide approach to
. the desertedspouse with a view to resump-
tion of life Together.

%3, The finding that it would be impossible and
intolerable for the parties to live in the same
housze is unsupported by the evidence,

4. The learned Judge was wrong to grant the res-—
pondent sole right to occupation of the matrimenial
homs in the circumstances of this case.

The ground of appeal based on unreasonable delay was
s?ecifically withdrawn by counsel for the appellant at the
hearing of the appeal. . .

Grounds 1 & 2 - I ‘ .

I hnave ponsjdered the evidence of the wife and of
hertwitnesses which the learned Judge accepted. I find
that on stch evidence he could properl&b;h& reasonably
find that the husband had deserted his wife without cause
for a period of at least two srear_s immediately preceding
the presentation of the petition as alleged in paragraph
7 thereof, -

The husband returned to the house, referred to as
"the matrizonial home", in 1982 only to look after itr
while the wife was awéy in England. Wheﬁ she came back,
from England there may have been a period during thch the
pirties lived under the same roof, However there'was no

evidence wiatsoever that there was a reconciliation between




‘ ftheﬁ.' On ‘the contrary the parties were actively &t ¢dds,

splittin; the family into two camps, for or against either

of then.

:

T principle stated in the case of Bartram v. Bar-
tram 1944 2 A1l E.R. 270 applies here, namely, that de-
sertion cnce established continues until it is proved to
have beern brought to an end by a irue reconciliatien,

These two grounds of appeai must therefore fail,

Grounds 7 & %

- As 1 pointed out in my judgment in the Didon case

{Civil Appeal No. 3 of 1983) the Supreme Court has power
to exclude & former spouse from the matriﬁonial home after
the marriage has been dissolved or annuiled by making a
property adjustment order under séction 286{1)(p) of the
ﬁﬁited Eingdom Matrimonial Causes Act 1973 as illﬁstrated
in that case and in the English case of Allen v. Allen
1974 3 All E.R. 38b. ' '

1Before such an order is made it Qould be right fofr
the Supreme Court to havé rega£d to the primciples laid
dowﬂ in the Figaro case {Civil Side No. 132 of 1981,
judgment cated 9th March 1982) althougﬁmiﬁ that ca;e the
jurisdiction to be exercised £&11 under section 21{1) of
the Statusz ol Married Women A'.ct' {Cap. 95).

It is immaterial that the learned Judge purported
to-act under powers which did not apply in this cass
{section 21(1) of Cap. 95, s. 24 of Cap. 72.and inherent
jurisdiction under the common law). He in fact had the
necessary powers under sedtion 24(1)(b) of the U.K. Aot
of 197% ac explained in the Didon case. -

The lsarned Judpe did consider the principles lsid

down in the Figaro case. He dealt with the evidence with

care and then made the following finding an{order:Q



"From the evidence Before me concerning the
‘marciage and the vioclence exhibited by the
respondent {(now appellant) I find that it
would be impossivle and intolerable for the
sarties o live Together in The same house.
: ¥ grant to the petitioner the sole
occcupation of the matrimonial home
Amne Praslin.® :

I =ce mo reazson why such finding and order should be
disturbed. i‘ |

The effect of the order is that thé;huéband-is
geprived of his right of uvsufrucst in the'hous{during the
wife's lifetime. .48 this order affects & right in Ten
v;c.shoulé be transcribed or registered in.the Land Regig-
?ez;:aé.the case ma& be,ﬂifASL&gggnét the;puéband,jthé
order wiil iemain effective'pntil_his death ‘or wntii the

~death of &is wife, if this happens sconer..

I would therefp:e:dismigs,the_gppeal; I would

. order the appellant to_p&y,ﬁhg=respogdentgs,cost5:cf

ﬁhié apﬁeal. . o 4f;-~, U;E{:&. . o
; _;; . ud'f;;tlﬁLZLaai_r.
_“,_;{iA,tSauzier,_Lf,;f_: T
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.- that in fugust iY8Z Mrs., Morin had t;i go to :Englahe?_foi' medical treatment.

request of one of . his sons, so thei the home should-not be left unoccupied

;in these cirewrstances there had been no resumption of cohabitation. In ;
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Judement of [aw J.5.

Thé Tesm

went in this sppeal {THrs, Forin®) sued her husband the
. [H - s - . . .
appellant (Fr, #orin] for divorce, on the grounds of desertion and aduli-

~ery, in tie Suprems Uourt, uiso prayed to be grented the right of

sole oecupation of the matrimonizl home, stating that she has nowvhere else
toe live und thuat she fdnds if inlslierable to iive in the same house zg Vr.

Te learrsd trizl judge {Veed J.)} found thet the allegation of adult-

_~ewy had not been proved with sgi‘ficient‘ particulari{y, but that the desert-
~ion without just cause had been amply proved, e held that }'Er Porin had
. deserted his wife for 10 yeaf_s and that they had nevei‘.i_cohabited_ since then,

" He _pmq_c:-unced. « decree nisl of di\?orce_ :m he_r,,_favour; .and also granted her

. the sole right to.the occupation of the matrimonisl home.

Mr. brin has apreaied to this Court. His advocate Mr, Esparon hgs
not pursued hiz ground of appeal 'agaig:st- the finding of desertion, ner his
ground complaining that the marriage _oug_ﬁt.-_nct to have been dissolved be-
—cauée of the unreasonable delay inrfi?'_iug. her. ;ﬁetition on the pai‘% of Mrs.

. Horin. Mr. Hsparon concedes the original desertion by M. Mirin in 1972
. but contends tit the partles resumed .cohabitation in 1982 thus putting an

end to the desertion. 4s to this, the i‘acp_s'accep_ted by the judge were

While she was away, Mr., dorin moved back into the matrimonizl home, at the . . 7

during his wifs's .zbgence. then Mrs, M¥orin returned,. she found Mr. Morin

" living in the house, After violent. quarrels, and some abortive litigation,

"¥r. Morin was rersuaded to leave the house.  The lesrned judge found that

Bartram - v - iarbram {1949} © 48R 270 it was held that there wes no interr—

~upticn in the deserilon-by -2 hushand whose wife was forced by economicsd i
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.circum;;'tanéeé& a a her" w:L}l ts; ?utum to the i‘azmly home. fhe refused = -

S TOOM nor paid
-}an}" ‘a‘rentz on r,,_-

Bt )

Tn- ’t.i‘es SAME WAY . in. tae; present case, Mr. Morin ree

i
i
i

;

absence, . without her inon
Pa-nproved o

rn she returned from abrosd and
433 a1l she ooel i to fturn bim out of the house. Clearly in inese circun—
SCstaneag iira_ere wer no- irtention on ithe part of Hrs. Mrin to resume cobabii-

ationyiith Mr. ¥erin znd no interruption of Mr. Morin's de: "E:I"D’.i.crt‘ a;f‘ his

wife, T apree -with t‘ne_ledmed Judge! fmdlr;g on hhlS point.

Yhe wain ground of 2 peal is that the learned judge was wrong to grant
Frs, Mordin the sole right of ccoupation of the *natrlmnlal home in the cireum-
tances of thls case,

Mr, Esparon does not Glspute 'c.hat the 1earned ‘rudge had Jurlsdlctmn to

masce the order e<cluu1n(, ong s;oouse fmm the matmmoma.l home, but he submlt*‘

tha‘b in rmrr:ortmo to -exclode Mr. honn‘from the ma‘brﬂmonldl home ner*nanentl,;,
‘the judge went beyond 'bh_e po_wez-s con;.err-e.ci upqn hinm by s_ec:t:mns 24 and 25 of‘_

the Fnglish 'Matrirf_lonial Causes Act. 'of -19‘?3 '
i’civﬂ' Anpe#l No. 3

In the case of D:Edoﬁ ~"y. ~ Didon

of 1983) this Court dlsmlssed an . appeal by the husband '
gainst an order glv:ng the wife full. and exclu.,lve use of the matmmomal o
.home unﬁll the yoangast child of the marmage at al_ned the sge of 18 years.

The present case is very different. The partle are now 69 and 72 years of

The many children of the marrlarre, 10 in all, are aged from

.43 ‘years to 25 years and do-not. live 3_n t.he matrimonial home but in their own
hemes. .

ge resnect:zvely

Hr. Yorin deeertea his wife more than 10 years ago and s.,nce 'bhen has
1ive'd elsewhere. nhen }m did 11ve wlth hls wife, there were constant quarrels
On ons occaqlon, ¥r. Morin broke ‘both has rlfe 5 anns, an 1nc1dcnt
m‘hlcn he deposecl ’:e could not now. rememiaer, but which was proved heyond aouﬂt

by.a;tna ‘evidence.” His a_a.ughter-- Hrs, Geffra -deposed th&t-both her father and
mothar had vieleni iempers,

_and flgnts.

and that her father had told her
Fooewalbhint he could rict 1"V-'» with mothc_r and that if
Le stayed wlth mother he would kill her," . - .

"..V-Z:I\'E_r;s. teffra alse- said th:—»t if her father: ‘and mother were to live together;

‘there would be murdér, elthough she could not.say who _wouid murder whom., o ‘ ,,

oo




. '“chwﬁthstﬂﬂﬂlwn.“; 'L-_ %e is cthDﬂSJY of”

wvé uncoatrellisble disndsétion He has “apparentl:

115y;1n Finding ather places in wa1ch tc A“Ve, as h &

has’ donE'izr the past ten yearg_hnd ﬂare.j

?n mdklﬂg she oraer e\clh&ln" o,

Fh:ﬂn from bhe m&trlmonzﬂl _ -

home, tne le

rnec 1udne, in 3031t‘0h to P&ljinﬂ on nls power

En aLl she 01rcum¢t
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SUDGHERT

The respondent sued the appellant for divorce on the grounds
“of deserticn and adultery. She also prayed the Court that she be

granted the right of occupstion of the matrimoniel home. -

The zppellant resisted the petition.
After heéring evidence the léarnea trial Judge found-the
allegation of adultery not proved but he wes satisfied that the
husband had deserted his wife for 10 years and they have never )
cohabited since then, He accordingly pronounced & decree nisi of
- . .
divorce ané also granted the wife the sole right to the occupation
c? the matrimonial home. ’
The judgment of the learned trial Judge is being challenged
_on the following grounds: MR

»

1. The learned trial'JuégefwaS'ﬁrong to find desertion

and thet the parties heve never cohabited.

2. Degertion was put te an end by
{2) resunption of cohabitation Ffrom August to -4

December 1982 or

(v} by the partiss returning to the matrimonial

home. -

.

3. Toe Tinding that it would be impossible and imtolerable

for the parties to live in the same house is unsupported

by evidence.

k. The learned trial Judge was wrong to grant the resrondent
suie right to occupetion of the magrimonial home in the

cirdumstancés of the case.




The appellant is chellenging the findings of fact by the
lemrned trial Sudge4 I have closely serutinized the record of
this cas¢ and I find no reason to disturd the findings of the
learned trial Judge. All the points mede before us were also.
putlto the Judge and the lesrned trial Judge in his considered
Judgment carefully weighed all the facts from both sides and.

came to.the right conciusions. Grounds 1 to 3 fail.

Ground 4. The learned trial Judge cited the following

extract from the Figarc case:

it follows from what has been said above that in~

- Sgycheiles the Supreme Court has power under section
21{1) of the Status of Married Women Act (Csp. 95) to
exclude either spouse from the matrimonial home. The
judge has power to meke such order as he shall think
fit. Such wide discretion must be exercised judicially
&fter all the circuﬁstances of the case have been taken .

into account ———emmmm

Before an order is made excluding a spouse from the
matrimoniel home it must be shown that it would be
impossibie or intolerable for both spouses to live in
the same house. It is not enough to.show that it would
merely be unpleésant or inconvenient for them to iive
unger the same roof." '

and said the following in his judgment:

"The facts of this case are that until s few months ago
the petiticner lived all her married 1life in the
“metrimonial home whereas her busband left it and
deserted her 10 years sgo. As the house vas eﬁbty
it appears that the husband moved into the house. He
has not used the house himself for 10 years and it is
surely obvious that the petitioner's need is far

grester than the respondent's., Fromr the evidence ‘before '



me concerning the marriage and the viclence exhibited by

the ssspondent I Find that it would be impossible and
intolereble for the perties to live together in the same
house. I accordingly grant to the petitionmer the soie

right tc the occupation of the Matrimonial Home &t Baie
St Anne, Prasiin."

In the context of the case and on the facts es found by

“the learned Judge I do not consider that he could have come to

any other coaclusion than the one he did. Ground bk fails.

The anppeal is accordingly dismissed with costs.

Delivered ait Victoris this a day of .. i

"H Goburdhun - *
Justice of Appeal

1985.




