IN THE SEYCHELLES COURT OF APPEAL

;. f@_- 1'-‘ R .. ’Adexina Port Louis Agggi;ant
o .. Central Stores {Development.) Limited . Respondent.

Civil Appesl No. 10 of 1984

] - . .= -

 JUDGMENT
The respendent was the oﬁner and lessor of business premises
at Victoria House, Victoria The. lessee was & private company

.Y 'cailed Cam Group (Pty} Ltd traﬁlng under the neme “Bouthue des
Jeunes®™, The shop {boutique) was managed by the appellant

" THe monthly rent payable for the premzses was R k 2&8 92 cs
- and in addition R 684.90 cs monthly as service charge.

- As at Octobet 5, 1979, the'lessee was indebted to the
respondent in the sum of R 73,5é3.?h es as srrears of rest aad
service charge. On the seme date, i.e. Qctobér 5, 1979, the
appellant allegedly sign{ﬁ-a docurent (E;hibit'T) undertaking to
pey %o the respondent %2} sums which remain due and outstanding
by virtue of an un&erpayment of the rental and charges", undey the

lease agreement between the respondent and the ‘Cam Group (Pty) Ltd.

On Qctober 19, 1983, the respondent, on the strength of the l
gocument {Bxbivit 1), gued the appellant before the Hupreme Court
claiming payment of R Gﬁ,;39.92 ¢s as arrears due by the leéssee.

| N

The defence of the,%ppelfxﬁi vas one of general denial.// After
hearing evidence the learned trial Judge gsve judgment in favour
of the reépoadent in the sum ;laimed. The judgment of the learned
trial Judgé‘is being impugned on the following grounds:

"i. The finding of the learned judge that on a balance of

=probabilities it is mnré:likely than pot that Mrs

‘Port Louis signed the note is not supported by any
evidence and fails to take into account the signéture '
of Mrs Port Louis on the lease which defers from the

one on the note.
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2. -The learneé Ju&ge erred in his finding thet the
defendant was actxng v1th1n the scope of her trade
‘or employment when she signed the note as surety and
ﬁqt.1?26 therefoye ﬁas.no spplication to this case.
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3. Thé finding of the learned judge that the appellant * %, T

xa liable for rent and chafge aneurred by the lease
after "the date of the note is wrong and unreasonable L

. %t ‘ .

Ground 1. This ground is devoid of anyrmerit. ‘The appe}laﬁt
in her plea chose not to‘specifically-deny'being the author of the
document reiied upon by the respondent, It is an e;ementary rule
of pleadings that what is not specifically denied is'deemed to
have been admitted. It mus% also be noted that the document was
admitted in. Court thhou& sy obaectmon. In my view the learned - .
triael Judge should not haverallowed counsel for the appellant )
to address the Court and raise the issue of the signature appearing
on the documeqﬁ'at the close of the case in face of the pleadings

and admissions. o

Ground 2. I agreeVQith thé submigsion of counsel for the
appellant that Art 1326 apyl;es in this gase.. But, although the -

§ SO

document {Exhidbit 7} éldqpot comply with the provisions of -
Article 1326, it does ot mean ppat.lt ig null and void to all '

intents and purpose, It mai constitute "a commencement de preuve
i devit™ which could be supplemented by oral evidouso or
presumption. Dallos, ﬁpuveaﬁ Répertoire Pratique VO, Preuve n.170,
D.1806.1.528. :

gd
T4
! 1
! ]

Fuzier-Herman in Code Civil Livre III Titre III note 154 has
this to say: “L'irrépularité de l'acte provenant de l'omission i

¢
"qu bon" ou “spprouvé” peut se couvrir par 1'exécution volontaire
H .

de 1'obligation ...

PR

.

In the present case‘ﬁpsre has been partial execution of the
obligation. Further thg document has been amply “supplemented” ty
the evidence of Mrs, Gayon.” Ground 2 fails.
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A Grouhd'3 The relevant part of the Judgment of the learneé

v ¥

Juage reads as foliows . ‘“m
: .'.‘""‘ o ..T -. 'Mr Boulle hds made' a mzmber of submissions with’ regatd to fthe -
amount for vhlch hzs cilent is liable ou the note in the -
’ event of her heisg 11able at all., The main po;nt he has

subm:tted 15 th&t only the suﬁ outstsndlng as at Dctober 5y

‘1979 less payment is pay&ble...I Go not thxnk I’can- sustaln .‘
thls axgument 15 the face of the uorélng-of the npte 1tself
which is cledr that €hé’ promlsor “(undertook) to repay all

- sums: which rema;n due and outstandlng by virtue of an
underpayment gf the. rental and charges under & lease
agreement thh Central Stores Developgent Limited for the

shop No. 1 in Victoria House Arcagde.”

I cennot find my wey to go along with the learned trial Juége
in his construction of the document {Exhibit 7). In my view, the
appellant undertook to, guarantee p&yment of R 73,623.74 cs only
anéd not all past anq future arrears. _In that comnection I flnd )

the evidence of Mrs Gayou very pert1nent K. oot

" The tenant westhbts r_egu_}.ar_vith the rent and service c:hia.i."gég

Statement of account Qas submitted to the tenant on July 3, '19

w0
and the claim was R- 73 623 Thcs ... After the statement of - 7
September 5, 1979, Mrs Fort. Lou:s sxgned a note to undertake to

fasy wl) wenle 1]\.1*m(m. \ﬁgder the lease. 'This vtz romiotoved on "
"- 7 .- . . .
Oebolan 7 (Eaieiit 1), It is upon Lhal swiier Lot Lin eesspiue; b

uow claiming the sum of motey from Mrs Adelina Purl Lowis. ™

The position of %_“cautionﬂeur" is always, in the eye of the
iaw, & favourable one,. his obligation will not be extended beyond
the precise limits of the words used.., o \

. - A : B

Le cautlonnement ne se pré%umq*901nt, il doit Btre exprés, " .
et on od peut l’étendre aun dela ées L;mates, dans lesquelles il a
2té contracté {CC 2015)

= b b e s i < )
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" the sum of 351 500 an; the other of R i, 801 6 cs.
‘Sa.uzmr J A for the reas9ns he has given .m his separate Judament

R

"Le pmement falt par le deblteur de deux detégs egaienaent

échues. Clont J.'u.fze est camtmrmee, d01t etre mpute sur®
©aa dettd cautlonnée no
-

* *

A -,
'l‘here, have been two paymer:ts effected hy the appeliant, one of
I agree with, -

(yhxch 1 need ot repeét) that both these two p&ments should be .
applzeé. to the sum which was guara.nteed by the appella.nt The o .
appeli&.nt succeeds on this ground. I aceordmgly auwnd the Judgmen‘&.
of the Suxu'eme Court by subst:.tutmg the sum of R 57, 322 28 es '
for the sum of R 67,182.92 es5. I order the respondent “to pe.y haif

of the appeliant’s costs of the appeal. .

Delivered at Victoria ‘this .)-)f'*i"“da.y ‘h\‘L %985{
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Justice of Appesl, |
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IN THE SEYCHELLES_COUKT OF APPEAL i

' Adelina Port Louis Appellant
v/s

Central Stores {Development) Limited Respondent

Civil Appeal No. 10 of 1984

Mr. K. Karan for the appellant. 5
Mr. XK. Shah for_the respondent

JUDGMENT )

The respondent is the owner of shop premises at
Victoria House in the town of Victoria, Those premises
were leased to a private company called Cam Group (PLy)
Ltd., hereinafter referred to ds "Cam Group", which was
trading under the name of Boutigue des Jeunes. Tha;
appellant was the manager of Boutique des Jeunes and iwas ‘
the only person who ever dealghzth the respondent on'be—
balf of Cam Group. ;

The respondent sued the appellant in the Supreme
Court for the payment of R.67,189.92 plus interest and
costs on the strength of a document allegedly signed by
the appellant and dated October 5, 1979 by virtue of which
the appellant, in her personal name and capacity, undertook
to repay to the respondent all sums which remain due and
outstanding by virtue of an underpayment of the rental and
charges under the lease agreement between the respondent
and Cam Group. The document has been produced and marked
as Exhibit 7.

After hearing the case and dealing with the various
points raised in argument by counsel for the appellant,
the learned trial Judge gave judgment for the respcnﬁent
in the sum of R.67,18%,92 with interest and costs aé claimed,

The appellant appeals to this Court against the whole
of the decision on three grounds as followsy~ :

"1, The finding of the learned judge that on a
balance of probabilities it is more likely than
not that Mrs. Port Louis signed the note is not
supported by any evidence and faills to take ilnto
account the signature of Mra. Port Louis on the
lease which differs from the one on the notes

H

2. 'The learped judge erred in his finding that
the defendant was acting within the scope of her
~ trade or employment when she signed the note -as
.~ surety and Article 1326 therefore has no applica-
tion to this case.

3. The finding of the learned judge that the

appellant is liable for rent and charge incurred

by the lessee after the date of the note is wrong
* and unreasonable."
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I shall deal with the greunda of appe&l in the order in %
whlch they have been’ ‘reised. '
i

+

AN

Ground 1
. The. document Exh1h1t 7, on which- the ‘Tespondent
relied in. hls case agalnst the appellant is a document
under prnvate 51gnaﬁure to*whlqh Articles 1323 and 1326
of the ClVll Code of. Seychalleé; bereinafter referred to
as "the Code", apply.; Underfthls ground of appeal’ we

- are concerned with Artlcles 1325 and 1524 of the Code

whlch run,as follows-_4‘ ur¢xul-u -
: : Artlcle 1323

% A persan agaznst whom a document under prlvate
signature is pleaded shall be bound to. acknowledge
or repudiate. formally bis handwriting or his sige.
nature. e

Hxs heirs or asglgns may restrict themselves
to declaring that they do not recognise either the
handwriting or the- sxgnature of the principal.

% Artlcle 1324

‘When a party repud;&tes his handwriting_or his
signature, or when'his heirs or assigns declare
that they do not.recognise -either of them, the Court
shall decide the issue .after hearing evidence. In
this respect, the, law of evxdence shall apply.

Y e i
It is unfortyu ! n the amended plaint was

filed a photoconv of the doggmﬁﬁh+_Exh£§;E“2, was not not

attached to it. That wculd have glven the 0pporﬁun1ty to

the appellant to acknowlggge or repudmate her signasture in
her statement of defeace. , As it is, the statement of
defence only contains a'genefal denlal of ‘paragraph 2 of
the plaint in which it was speclflcally alleged that the
appellant had signed Exhlblt ?. Apart from being bad
pleaaing, that’ general denlal is not a sufficient formal
reguﬁlatlon 0f her sxgn&ture %y'the appallant as reguireq
by Article 1323 of the Code.f ';'

Moreover when Exél%lt 7 was produced as an exhibib
in the case, no formal obsectlon wag taken %o its admi admy g

s i R e

sion by Mrgwgggllé,mgnnnﬁal ig;;xpﬁ“ggpellant. That

AL LTy s e

was the time when cougsel for thg appellgnt should have

§E§ted to the QEE;t ?333~§53 client repudiated her signa--
Eggg: Failure to do 80 at that time smounted €6 a TESiT
acknﬂwledgement of her 51gn&ture by the appellant preclu-
dlng ber from disputing 1ts authentlclty 8t a later stags.

The followang excerpt from Encyclopédxe Dalloz. Droit
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Civil. Verbo Preuve 1979 Edition. paragraph 814 - is

in peint:-~ .

N Y814 . ..e..s LB reconnaissance volontaire d'une
éeriture privée peut-8tre expresse; elle est le
plus souvent tacite. Elle résulte potamment du
silence gardé par le souscripteur lorsgue l'acte
est produit en Justice. (Belldant et Lerebours -
Pigeonnldre, t. 9, par Perrot No 121b; Planiol
et Ripert ¢ 7 par Gabolde No 1481; Aubry et Rau
t 12, par Egmein para 756 p 4?6). Plus précisé-
ment, la reconnaissance résulte de l'absence de |
denégatlon de la part du signataire prétendu, qui
ne peut se borner & émettre des doutes. sur 1l'au~
thenticité de son éceriture ou de sz signaturé.
5'il ne désavoue pas formellement la signature,
il est réputé la reconnaftre (Civ. 21 févr. 1938
ng.)1258. 226; Planiol et Ripert,op. et . loc.
cit.).

There is a further procedurai reasegwﬁéz_ob ectilon
"to the authentlclty of The writing or signature must be

At A o om0 Y i e, o e

taken ay tne tlme When the doggggn&ui§ sougnt to be pro-

nqt alreu‘yﬁbeen ralsed 1n the E;Emﬁlngs.
B A document under private gignature has probative

- force as against a party who is alleged to have written
or signed the document so long as the party acknowledges
it or it is proved before the Court that the party wrote
or signed it, in which case the document is legally pre-
sumed as acknowledged. (Article 1322 paragraph 1), If
the party formally repudiates the handwriting or signa-
ture on the document the probative force of the document
is temporarlly suspended until proof of autnentieity is

. é under Article A324. The issue of au~
thent;clﬁx;:mst;bﬁ_xg;gg a8 an issue in limipe litis, if

the point has been raised in the pleadings, or,- %Q“g_zzifg '

within & trial, if objection to the production of the

document has been taken in the course of the trial. . Ihe

Teason for the n906331ty of an early declslon is that the

et e kB

on the party who wantsvtqwaggll glmselg“ggmmpe document.
What is said above applies equally in the case of heirs

or assigns of a party who has allegedly written or signed

a document. However in their case they need not go as

far as repudiating the handwriting or signature. They

may only declare that they do not recognise the handwriting
or signature of the party. (Article 1323). The follow-

" ing excerpts from Encyclopédie Dalloz. Droit Civil.
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Verbo Preuve 1979 Edition Paragraphs 815, 818 and 819
support the above propositions.

"819. ewes.. 5'il ne reconnaft pas la sincérité
de l'acte, 1l doit la dénier formellement.
Cette dénégation se fait par une simple décla-
ration, Elle gurfit & retirer, proviscirement
4 1l'acte toute force probante {ﬂyon. 14 janv.
1952, Mon. jud. Iyon, 21 oct.). Provisoire-
ment, car celul qui entend se prévaloir de 1'é-
crit peut faire établir la sincérité de celui-
ci en justice (Planicl et Ripert, t. 7. par
Gabolde, no. 1480; V. infra. nos. 818 et 5./

YN oww s

818, - Il faut supposer gue celui & qui l'acte
est opposé dénie sa propre signature ou affirme
ne pas reconnaftre celle de son auteur: cette
simple déclaration ruine provisoirement l'effi-
cacité probatoire de l'acte qui, jusqu'ld preuve
contraire, est réputé ne pas émaner du signataire
prétendu et donc~§tre un faux (Com. 2 Juin 1975,
Bull. civ. IV, mno. 150). Mais une telle situa.
tion ne doit pas durer: il faut établir objec~
tivement la sincérité ou la fausseté de 1'acte et
cette recherche doit se faire en justice (C. civ.,
art. 1324),

8?91' Clest au demandeur qui se prévaut de la
sincerité de l'acte, et non au défendeur qui nie
ou méconnalit l'écriture, gu'il incombe de prouver
la vérité de son affirmation (Civ. 21 févr. 1935
D.H. 1938.226; 7 juin 1963, Bull. civ. I, no. 293,
D. 1964, Somm, 2° 12 mov, 1969, Bull. civ. I, no.
339: 17 mai 1972, ibid. I, no. 132; Soc. 14 nov.
1973, ibid. V. no. 567; Com. ‘ler déc. 1975, ibid.
IV. no 2863, Mai¥ il a été Jugd que la vérificae.
tion en justice de Ll'écriture devait 8Bftre ordonnde
ou opérée d'office par le juge, méme lorsque las
parties n'y ont pas conclu, l'article 1324 du code
civil imposant une telle vérification lorsqutune
partie a désévoué son écriture ou sa signature
(Boc. 13 juin 1952, Bull. civ. ITI, no. 525)."

In this case the learned trial Judge was too lenient
to have entertained the submission of Mr. Boullé on behalfl
of the appellant made at the end of the case that the
signature on Exhibit 7 was not the signature ol tae
appellant and to have taken the trouble to make & decision
thereon in his judgment, However since the re§pqndent
has not complained about such leniency, I have reviewea
the whole of the evidence on record, including the sig-
natures of the appellant appearing on her defences in
limine 1litis and to the amended plaint at pages G and H
of the record. I find that the learned Judge had
smple evidence both oral and documentary on which to make
a proper and reasonable finding that the signature on

Exhibit ? was that of the appellant, The most telling

4
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evidencé, as the learned Judge pointed out,was the

" payment of the sum of R.1,500 by the appellant on

November 5, 1979 in strict compliance with the terus
of Fxhibit 7. If that document weré a forgery how
could the wppellant have come to kpnow of it and abide
by its terms? '

This ground of appeal must therefore fail,

Ground 2

The document, Exhibit ?, was typewrltten and tne
appellant signed it. That "document offended against
the provisions of Article 1326 of the Code in thatpart
from her signature the appellant had not written in her

-own hand the formula "valid for" or "approved for®

followed by the amount in letters of the debt due. The
learned trial Judge found that Article 1326 did not
apply in this case as it fell within the exception ex-
pressed at the end of the Article, namely:~

"This requirement shall not apply to tradesmin
and employees acting within the scope of their
trade or employment."

In dealing with the submission of counsel for tha
appellant that the document, Exhibiv 7, was invalid inl
terms of Article 1526 of the Code, the learned Judge had

this to say:- |

Wihe defendaat Mrs. Port-Louis was in fact the only
“"face® that Cam Group snd "Boutique des Jeunes" had
and the only person who had represented them in

their dealings with the, plaintiff company. Both

the lessor and lessee to the lease are "tradesmen"

in terms of Article 1320 and the defendant was acting
within the scope of her trade or employment when she
signed the note as surety. Article 1326 therefore
has pno application to this case."

With respect, this finding of the learned Judge is rather
confused. He did not find that the appellant was a
"tradesman" acting within the scope of her trade or an
"employee" acting within the scope of her. employment when
she signed the note as surety, as would be necessary to
take the case out of Article 1326.

The appellant signed Exhibit 7 in her personal name
and capacity and not as agent on behalf of Cam Group.
Although it is clear that Cam Group falls within the term
"{radesman" in Article 1326 as it was that private company

~F
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.'whach Wﬁ$ sellang articles to th%bubllc from the Boutigque

||i'

des Jeuees, the appellant as manager or agent of Can

Siwrsp o

Group wguld not fall within that term, unless it were
proved Lhat she was a'"tradesman" independently from
‘ﬁha pr#vate company,., ‘The following exceypt from

e " {Juris~Classeur Civil Articles 1326-1327 (abrogé)
3 t_'éé et Gblzgatxons (En Général) Fasc 141 Paragraph

9L X

“¢ass com 19 mai 1954; Bull civ. III, ne 18?,
‘dlol’' il ressort que le geraat d'une société 2
re$ponsab111te limitée nfaccomplissant pas en
¢ette qualité d'actes de commerce pour son propre
,cqmpte, la reconnaissance de dette qu'il a signée
¥ titre personnel ne bénéficie pas de la dérogation
prévue & 1'article 1326, alinéa 2 du Code civil."

There'{g’no evidence that the appellant signed Exhibit 7
as ‘a “tradesman" within the seope of her trade.

T Can it be said that the appellant signed Exhibit 7
as an”éﬁployee acting within the scope of her employment.
Apart from knowing from the evidence of Mrs, Gayon that
the appellant was the.manager of Boutique des Jeunes

and acted as agent for Cam Group there is no evidence as
tq the appellant's exact relationghip with that private
company. In the clrcumstances therefore it cannot be
samd that the appellant would fall within the term "em-
ployee“ and that Axrticle 1326 would not apply to this
-gase.

" Mp. Shah submitted that as Exhibit 7 witnessed the
‘Qb}lgat;on of gsuretyship which was a collateral obliga—
tion to the primcipal contract of lease, Article 1326
did not -apply to it. In support of his submission he
éited Dalloz, Codes Annotés. Nouveau Code Civil Article
1526 paragraph 64 which runs as follows:~ '

'“64. Suivant un autre systéme, 1l'exrt, 1326
“g'applique seulement auxbbligations prrinci-
pales, et non aux engagements acceasoires,
tels que le caubtionnement; en consequence,

le cautlcnnement fait par acte sous seing
privé est valable, bzen qu 11 ne contienne
pas le bon ou approuvé exigé par l'art. 1326."

?hls paragraph expresses the minority view. Th%bajority
vmew however is to be preferred as it is conscnant with
the wordzng of paragraph 1 of Article 1326 The majority
'g;gy is contained in paragraph 58 Op. Cit. as follows:~
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58, D‘aprés 1'opinion dominante, le cautxon-
nement, constituant un acte unilatéral - de la
part de la caution, n'est valable qu'autant
qu'il est rev@tu du bon ou approuve exigé par

itart. 1326.," . .
Article 1326 of the Code must be taken to apply :

in this case. That does not meap that the document,

Exhibit ¥, 13 to be considered null and void to =1l .
intents and purposes. The document is valid as pro-
viding initial proof under Article 1347 of the Code.
Oral evidence and presumpt1ons would then ccmplete the
proof of the transaction.,. . This has been achleved by
the evidence of Mrs. Gayon and the production of the
document, Exhidbit 7. (Vide Eayfield v. Temooljee &
Co Ltd 1963 M.R. 21, 35 to 37). The following
passage from Dalloz,. Nouveau Répertoire Pratique, Verbo
Preuve, paragraph 1?C@uoted in the Rayfleld case (supra)
is illumipating. :
"5'il existe un copmencement de preuve par écrit,
la preuve testimoniale, ou par présomptions, est
admigsible ssess... Puisque la preuve par présomp-
tions devient possible, le commencement de preuve
par écrit équivaft, en réalité, 3 une preuve com-
pléte toutes les fois que le 3uge ltestimes suffi-
sant, Cependant il présﬁnte avec lfacte instru—:
mentaire régulier cette différence essentielle :

gu'il peut &tre combattu non seulement par un autre.
écrit mals encore par témoins ou présomptions Jesees"

In this case the document,. Exhibit 7, as completed
by the evidence of Mrs. Gayon which stands upcontradicted
establishes the 1ndebtedness of the appellant towards the

respondent,
There 1s therefore no merlt in this ground of
appeal. - - : . *
3 . % |
Ground ) - ¥ |

This ground of appeal complains about the following "

'passage of the learned judge's Jjudgmeot:~ Y

"Mr. Boullé has made & number of submissions wlth
regard to the asmount for which his.client is liable ’
on the note in the event of her being liedble at all., !
The main point be has submitted is that only the sum o
outstanding a5 at October 5, 1979 lesa payment is ’
paysble, I do not think I can sustain this argu- !
ment in the face of the wording of the note itself
which is clear that the promisor “(undertook) to
repay all sums which remain due and outstanding by
virtue of an underpayment of the reptal and charges
under a leasé agreement with Central Stores De-
velopment Limited for the shop No 1 im Victoria.

House Arcade."




In other words the learncd trlal Judge held that when
the appellant sigued Exhlblt 7 .she was undertaklng to
(pay all past as well as future arrears of rental and
charges 1ncurred by Cam Group under the lease agree-
ment.? .
- W;th respect thls 1nterpretatlon of the document
-Exhlblt 7 does not accord wlth 1ts wordlng and with the
evidence given by Mrs. Gayon on behalf of the respondent,
Mrs. Gayon said:-

“The fbnant was not regular with the rent and ser-
vice charge. Statement of account was submitted -
to the tenant on 5/9/79 and the claim was
B.73,623.74 cts. and it was despatched to the
tenant. 1 produce the statement¢ . Exh. 3.%

and later we

"After the statement of 5th September 19?9, Exh, 3,
¥rs. Port-lLouis signed a note to undertake to pay
all underpayments of the rental charges under the
lease. This was registered on the 8th October.
Exh. 7. It is upon. that note that the company is
now claiming the sum of money from Mrs. Adelina
Port-Louis."

It is Yo be observed that Exhibit 7 is made up of the
' document signed by the appellant and of a copy of the
statement Exhibit 3 which had been sent to the appellant
on the Sth'September"1979: The document specifies that
the repayment will be by’ monthly 1nstalments of R.1 500
with effect from the first day of October 1979.

From the above it is clear that the appellant in
signing Exnlblt 7 on the 5th October 1979 undertook to
repay the sum of R.73,623.74. as set out in the statement,
. Exhibit 3. . This was inclusive of rent and service )
charges up to and including the month of September'ﬁ979;

There is no evidence on which it can be held that
the personal undertaklng of the appellant in the document,
Exhibit 7, was substituted for and extinguished the debt
which Cam Group had towards the respondent for arraars of
rent and | arvxce chargs up to and 1nclud1ng qutember
19?9. In other WOrds thare is’ no avmdence that & novatlon
was effected as’ provzded for under the second paragraph of
Article 1271 of the Code. ' Accordlng to Article 1273 of
the Code novation shall not be presumed. } Moreover an’
intention to effect novation does not clearly result from
Exhibit 7 and the evmdence of Mrs. Gayon.

RO
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In the clrcumstancea therarure, the evidence is to
. . hrﬁ-_the effect that the appellant acted as surety towards
. §=~'fff.§ the’ respondent for the outstandzng debt of R.73,623.74
' =" which, Gam Group had’ contrdcted under the lease agreement,
‘ if Cam- Group failed- to pay -such debt. {Article 201ﬁ of

: the Code) . . N
The questlon whzch now'hrlses is whether the payment ‘;

. 1979 and the sum of R 14 60%«46 after December 1979, has-
any effect on the oblzgatlon she contracted towards the
. respondent in Exhibit. X . ' "
‘Can Group vacated the ghop premlses they were
rennlng from the respondenﬁ at the end of Ttcember 1979,
Apart from the sum of R.?} 623, 7%, details of which are '
set out in Exhibitv 3,. they then owed the respondent rent
and service charge far the months of October, Novembexr
and December 1979 amountlng to the sum of R.14, 801.&6.
It should be observgd that fthe mbnthly rate of rent and
service charge during the yesr 1979 wasl;onstant, smount-
ing to R.4,933.82 per month. C ;
Articles 1283 to 1256 pf the Code.deal with the ) ;
appropriation of payments. These artlclps apply in the
case where the same dsbtor owes different debts to the .
; sawe creditor, - When the debtor makes part payment it is
i necessary:io determine to which dedt the payment Yis to -
be approﬁ%iated. It §hould be observed here that the .
.wording of the first: paragraph of Article 1256 oﬂ%he Code
is dlfferent Erom the French veﬁ%xon of the Givil Code

!
.by the appellant of the sum ‘0f"R.1,500 on 5th-Novepber B

t

r

AT

&5 in io_o; before “i. ? 1976, I Believe Lhere musy bhave
‘been a ml stake made as to thermeaning of “"intérét" in

the Fréach text. Fortunately this has no effect on this
case. '

Iﬂ{this case we a:e_faced with the following problemsi-
(2) There were two debtors, Cam Group and the appellant. .
(b)  The appellant acted in twd capacities: R ' R
o (i) in her own.name; and: e
(il) as agent of Cam Group.
{c) Canm Grbup had several dgbls towards the respondent,
that is, under . the lease agreement at the beginning
of every month' the' monthly rent and service charge
became due. Those debﬁs were of the same nalture
and did not bear’ 1ntere§t. - ;'f
(d) The dppellant had" gnly one debt towards the fespondent

" \
. . ' ‘$. »
4 .-_‘!‘. '

B L

4, -
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..'tngt ‘is, she was, responsxble tq&ay R.73, 6&3 VR oo %
 >thL respondent if Cam Group did not pay. The. pay— s i
“"mept -of that debt was to be effected at the rate.of '
- R. 1,500 ag from 1.10,1979.
, I stiall deal with the first payment of R.1,500 or .. -
S. 11 +1979 - The ymount pald and the date of paymefit =
annnot but poigt to an intention of the appellant te -
comply gxth the terms of her undertaklng in Exhibit ?. e

, R
At 1§‘t arerorafrlght to approprlate such phyment-'to the |, i

* Ld I

. persona dabt of the appellant mentxonad ig. paxagraph (d)
above.-ﬁ

' Iénow turn to the payment of R.14,8@1.46 éfter Bgm,'
" cember 1979. That payment was in resgect of 3 months
_ rent anq service. charge at the rate prevailing all through
1979, ?rom Exhibits 8 and 9 one can deduce that the pay-
ment of R.14,801.46 was made before the 6th February 1980
which was the date of the letter, Exhibit 9. On that
date only R.4,500 was. due by virtue of the appellant's
personal undertaklng,an Exhlblt e It is thereﬁpre s
right to.lnfer that when-ﬂha appellant was p&ylng.tnat
SULY, sﬁe?Was actzmg on behalf of Cam Groﬁb and -not wﬁ*har
own persgonal capacrty. : She was then paying the arrears
of rent and serv1cevcharge under the ‘lease &greement on
behalf cf Cam Group, The question then aplses ag to
which months must tha‘approprxatxon of the payment be made?
It is xﬁere that. thg provisions or Artzéie 1256 of the

[

Code apply, as thereis no evz&ence that appellant when i

she made payment of that sum declared which debts she
1ﬂtendrd to dz;charg@ as she was entitled ©o do undew
gruiclb Eﬂjy, and na recezpt vas PLOdﬁbuﬁ L evidence

bearing . any 1nd1ca§}on as Jto apprdbrlatlon*
In terms of Artzcle 1256, the debts of Cam Group for
ATTEArS of rent and servxce charge being ‘of the ssme na- -

."-
K

ture, although accrued due at different dates, approprza— “f

tion must be made for the’oldest that is- those falling
within the statement in Exhlblt 3 rather than for the months
of October, November and. December 1979.  That belng'the
cage the @um of R. iafBOﬂ .46 must alsb be deducted from
R.73,623. ?a ol ¥ 2

In: the result the appellant is 1ndebted to the
respondant undef the document, Exhibit 7y to the extent L
of R.57, 522 28 only. - . -i-:ﬂ' L

)
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I would allow the appeal on ground 3 and order

_that the judgment of the Supreme Court be amended
© by substituting the sum of R.57,322.28 for the sum
of R.67,189.92. - I would alao order the respbndent
“to'pay half’ the appellart's costs of this appeal.
* H ' .:' ‘ l - !

; .- .

. '___,;‘}:, . . . |

v KNSl
v Al Sauzier _—
- Justice of Appeal : -

“ L ]
~ .
-‘ .‘
.ot s
-, 1 -
- .
w -
d .
-
»
: : ) ,
o
L) N .
,. )
i -
: . 1 L.
4 1 ,
’ oA
* ’ o1
» T
i fd
- oty
I
P
.
.t' A
; 4 _
¥ o
v .. 3
:, b k B i
A ' T
1 " ] - [ 9 i
- + l. 3
. . f
[ .
N ! . ", .
L) :
L

S e



m Central Stofes . ( i)evelopment ) Iﬂm‘bﬁdm-m: Respondent

- mpared Sauzié‘r‘ JuAL wbich_lfﬁlly sets out the law, the ?‘acts )

Y . ‘e » N ) o
igdélmﬁi Port Louls v “eee Appella_nt
- - - B ‘ h

*

] ) N “civil A}gpeal No. 10 of 1984,

P
.."
5 “-.-:0

Mr. K. K&ran for the apnellant Coe T L
Mr. K. Shqh for the respondent S C

XHQ

Lt Judgment of "Law Lok

+

T, I : ' ﬁl jﬂ‘fs;f‘i {‘ﬂ:‘

I ha,ve had jbhé advantage 88

a tx., Hegs ] g ol b

rpading:,__ln draf;b *Ehe Judgmént-‘-

i'f.xﬂ,:

and the background' relating to this appeal ‘Ihere 13 1itt1e that
I can uaefully add. . S -

2]

As, regardq the first ground of appeal it claims that the

authentzcity of the appellant's signature on a written promise to

pay debls owing to the respondent company by the Cam Group was ey
not established on*a balance of probabilities. The amended plaint
had speclfically plaaded that the appellant had signed that doc-"
ument date_zd the 5th.0ctober,1979. Tis ‘allegation was not denied
fomaliy in the defence, and must be taken to have been admltteg
{ see lelery - Stevenson-ﬁelhome, S.L.R. Vol. 1, 1955, page.

283 at page 296.) The appella.nt had a further oppor‘tunlty to
repudiate her s:.cnature when the document, was. tendered Ain eviﬁegce,
but did not do ‘so. «The. issua ‘did rpt then have to be d901ded.

" gl le defendetfr 'gaz;de 1e si}.ence, la piece est tenue pour

P

reconnue. F' There is no merit in ik this grcund of appeal, nor’ SR

in the second gmund challengmg the finding (wes mlng wrthm the

scope of her emoloyment when she 5igned the document as surety i‘or

Lhw okl a® b JO\B""S., There uas uinle aneonbreadicted evie .
. ‘

S P ,s".:}! Ahomnel b paaerse coa L bl b T ree
. D , .

did net ive sviuence, or czll witne';ss:e:a, 1o rebat the eviaw.oe - -

k3
EN

against her, although she was apparently available to do so. .
The third ground of appealkthat the judge's finding that
the appellant was liable .for rent and charges incurred by the .
lessee (° *?she Cam Greup ) .after the date of the note signed by her
was m‘ongfa'n'd unreasonable. . The appelldnt, on 5th :October, 1979,
- had undertaken to repay " 3.11 sums which remain due and putstahd-
. Lo . . ”

s .
t - . . N ' L
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Ting L from the principalb tor,’, the .( p, by monthly, _
-1nstalmeg‘g sgghé:: 1, S(‘)é‘ [)n ﬁha Sth, November,19'19 ,f shé‘paid _
‘R, 500 i‘.[his was clear "«tme‘”c:n"?mf:l*xf‘a-“:lna11';&’111:1810:1:s‘fi é\fg';g?gri\ her;é
iunder h‘j‘a‘?ﬁg‘?féﬁer{?%f Sth,October, * Then. on the sth"FeiS’mary,

1980, the abpel}jr}_g:pai”;&t_ 1"&?1 ,wresinggd(eﬁt the sam of R..- 14,80?/
46 Tm.s is exactly the arsjoﬁnt whmh,{theﬂ(‘}am‘ Group was\%

A ‘to p'ay for thz‘ee month; ‘rer;t and?ugzljﬁr}f( K :h;}ée; .ﬂ :

14 Eiin wﬂ)g‘ff‘iﬁpaella, t,' pr

e Civild,‘igcgde,w L

JEF ¥

'Cam‘Groupls debf.s, wh:x.ch an*te-daﬁe

L& P
—elE ,.,;«;;0; ES e

‘the appellant's person&la lmbility under hef agreement of Sth. ;;‘

ady O T ST SR £

October, 19?5\. It follows: that thé' abpeal succeeds 6n thia

. G Lt R o 4 \ﬂu ©o. A e
, grm;nd and t at the judgmen'!f‘of i"l:int.=:"’m¥.‘1‘1:>remé Court’ frﬁlst Lbe prne '\-ﬁ ie
.- }'{ [N Wi \"frl" E“hu ~.§‘.z.< --

Smended by sul st;.tuting e dsthiose i, P '57,322.28 for the s L,‘

S eriedag IR ¢ babiell ylispsdiani
s o’f R. 4 6?,189 2 actuallyhemd‘ dﬂf{nth r41(:031::"6 and intgasﬁm 3,\ -,m‘
£l [ .

S woow o 3 ) il ¢ Hadndoh il ad
I agree with uz;emvj"m%haﬂ‘ the&respo?uire{zﬁg should payikha}i‘,‘,ywj
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