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The -appeilant was charged before the Supreme Court with

&

Javing carnal ¥nowledge of 2 person aga;nst the order of

natures conirary te section 151(&) of the Fenal Code on'Coqnts:7
1 and 2 and with commifting an act of gross indecency with

another mala.pérSGn in private contrary t@:section 154 of theJ

--Penalrcédepﬁ Count 3. The offences were. alleged to have been-

committed on a date unxnown between 18t Japuary 1983 and 1?th
ﬁay'1984 andl the Lcmplalnants under the respeotlve counts
-wére-hisnthaeé_sons Yvon, Roland and Jeanfagea 46, 12 and 8
respectively,

Phe szccused was found Fdljtwﬁl the three offences charged

and sentsnced tc a term of 5 yeors lamprisonment on counts 1

and £ and ¥ years impriscoment on count %, all sentebces to

11 conviciion ana

.

Lesrned Judge te wroperly consider in ?
nis judgment bthat The wenbal state of Mrs, Banane _';
and her behoviour could make bepr an wnreliable co ?

itress. o

i There vos lnsufficient evidence adduced by the
frosecution to show that aceused had committed
the cifences beyond a reusonable doubt,

3. - In conszaevlnw the similar fact: ev1dence 1n the
aaqe, the Learned Judge erred ou W the appllcatlon e
of the principles tc the facis df the case adduced

by the prosecutlon. :
-, The Frosecution evidence -was SO 1nconszstent that

no tribunal properly directed would have convicted
on it,. '




v

,,which parf oimtne.ev‘dence relates to 1t and whether there

;béing giveh;agaiﬁst the appeilant of several other uﬁmatgpa;

behaV1our on hls part not ﬁeCESSur11V connected w1th the

Se The verdict was in a1l the circumstances of the

and unsavigfactory.

Y senbence 1s a2z follows:
war in all Yhe circumstances of the

Yesvliy excessive.
Ve shall deal with The arpesl againgt coaviction on all

the grounds together and then with the appsal sgainst senie

tence.
PThere was ne application made at the trial that the

dounts be seversd and a separate Lrizsl held on each count.

Heither wis there objection doring the trial of evidence -
ofﬂenees a.lcgad to have bcen committ ed'byjhim and. indecént

foenCEQ tzar?eé. However. t is our duty in this appeal

to COHSIL T BuCQ Loupt separate}y with a vzew to congider

wag sufficient evidence to supoort a aonvlctlon ORn, eacn
count.
Before entering upon a review of the evidence it is

necessary %o sev out & few legal principles which find,

o special rule or principle .of admissibility.

applies to sexual, apd perticularly to homo-

sexual, offences.  SUEZEstions TO thgrcqntrary
in Thompson-v. H. (1948) & 0221, 235 and R.-

v. Size (1'94'5) X.B. 551, %o“shoula be igzsofed'.
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of similar fact evidence in those types of
offeaces is whe%her sueh évidence has positive
probative vaive.  The princinle is correctifﬂ
stated iﬁiR.'v. Sims (1946} .¥.B. 551, 539 and

a0 a5 follows:=




: -'hé_"-‘
. him intoid
. The actgitnpy ae"crlbg benr & cnyzklng slmllarlty R :

' a special fedtvre sulficient in itself to. Justlfy_
ssinility of ths evidence e “as P

R ﬁﬂobﬁtive force of 211 The acts togevher 1is
much greaver Than one ALuﬂe- for, whersas the jury :
wight think thet one men @i rnt be telling sn uniruin, Lo
three ¢r four are hardly Likely to tell the same untruth
unless Lhey were conspiring together, If there is no-
Thing Lo nus st & Pan°p¢vqﬂy their evidance would seem
to be vavwneswlnq.“

(i41) Eimilar fact evidence has probative value-if_fhere
is‘suénla striking similarity between ﬁhe véribps:“
“fugts as te show an underlying unity-td.pfovidélai;r
co anectxng link- between them so that each conflrms
*woﬁhcr, reqéere the other more probable. _ (Vzae

the speech of'Lord Slmon of Glaisdale in Reg'Fv.E"

JnL¢bGurae (19?5)‘x C ??9 ?58 (and the audgmenzfoi,
":pcdrg&ﬁ L.d. in R, V. Searrott (1578) Q 3.
ﬂilqczej.  | | . _
"{i§554simiiﬁf“fact evi&encé.oncé admissihle m&yqérdﬁide:;
) “:.léorreﬁﬁration.l Tts corroborative capablllty is"

a cons equence of its probative vaiue and not Vlc'

VERSH.

(b) Corrcrharation
{8) & trisl Judge or Hagistrute way in his discretionﬂ

A~

ive nrxmaeii o warning that it is dapgerous to

i

conviet an accused person on the evidence of &

witness unless such evidence is corroborated al-

:cugh in lawoor practice the evidence of such &

£ . . - -
withess does not require corroborat%on.' Jeffrey

Yipant v.‘R. {4“65-4976\ BOAR ,7, 140). . aV1ng
piven hims elt sucn a warning tnefe must ln iact be
O:TGDGPatIOn befcre a ?0nv1t£*0ﬁ:based solely on .

ce evidence of such witness may stand.

(1i) Tne evidence of‘au unsworn child admitted-in-pursusnce

>7-can amount to corrovoration of evidenca

gAv‘n on ostn by another child (n compla1n&nt),



an agult, mﬂmdmiumttmhr

corroborated as requlred by -

seation. (Zeg, v. Hesterp

{he sworn

itzely ascunt to corrchoration.

of the unpsworn evidence.

We shall now comaider the ovidence under the different

counte,

?Count 1 e

he young man, Ivoen Banane; against whom the offehée iém
aileged.tu have been commitied jis a dearfmute. He douié.ﬁ§t
and did oo% bive evidence st the trial. Evidencefsupportiﬂg;
the charge under count 1 wus given by lMarie Banane Tha Wifh'
of the uppellant who was a competent witness for the prosecu;
tien_in chig case bg_vﬁrtue_af section 456(2)(b).af the Cri
- minal Frocecure Code (Ca‘; 453, The !earned Judge accapted
her evisence but warned himseif of the dangers of convicting
the appollant on her’ uncorroborated evadence. He found that. i

although: - she appeared to be. meurotic

in ger behavibur,'she
did not show.in apy way that she woas mental dlsturbed whe
she gave svidence in the witneszs bowx.

The lewrped Judge found corroboration of Marie Banane s

evidencs in the unsworn evidence of her son Jean, a hoy ef

i il e

8. dJenn spoke of an act of bugpery beilveen the appeiiant

and ngm when the appellant was ploying the active part.-:;
This incident was witnessed by Jeorn at home one night.
He sald tnay at Lhe time he was standing dehind a aoor. -

There was 2 visits ov ahe 1Cd1ﬁﬂ6 dudiss o the‘house'q{
the appsllant after Counsel for the defence had appliea
for sucl vieit, Thé.parpose of such visit was to test
the val‘ﬁxty of Jean's evidence. Uuforiunately no | "
mendrandus Qas made of what Took place at the loecus in

GRG. w0 point wazs raised in tris avpgpeal with regard to

the corpcuct of proceedings on such visit wnd it must be S



preswned that the lerrped

‘in'aprEition Yo see whal -he paid he szaw as he,acpeptédj.

Jean's evidence and acted unon it, el
The incidean? witne: by Jear musi be taken to have

accurred on a different niget Ivom the incident witnessed by
Marie ianane. CBoth incidents esr o striking similarity in
thet they occurred at home during tne:nxght whilst the res¥

of the fumi y were sleeping.  The appellsnt was playing the .

+-

art and Yvon the passive role. TUnder the principles.

Factive 1

which we haye outlined above, relating tc similar fact evi-
.éengé;_rae”testimony of marie_ﬁan&né_aadithat offJéahﬁgéwta
”‘the two aistinet iﬁcidéntsrwere admissible in sﬁbportibf
the charga &nder‘count_ﬁ,":mhe evwdenbe of Karle Banane
ée$rcborgféd_tnat Gf §e£ﬁléne in turn, bl ev1dence‘copr“
'ra£&d~thituof Marie Baﬁahé"‘ -

"bal evidence of Ir, Padayachi wag in 1avour of

the appelkanz, ﬁ6Wever, as it is not posaible to &etermine
w;th pI“CialOﬂ when the. iwa acts of blepery by the aypellant
on ¥he rTerson of Yvon testified to by Marie Banane ana Je&n

-

actualliy tack,place, the evidence of tngﬁaazor does'npt-pgp

tradlct TR ulllLy-+q91r testwmon;
. we dre satislh d that there wes evidsnce upon whlch Lhe
learned Judgs conld properly and réasconabviy flnd'the~appel~‘
Jant guilety. of the ofience chgrgéd under Count 4. Ve tﬁefg;

0ld the appellant 's conviction under that count. ...

Relzud, gave swoln évidence to the effect that there wer

{

twe incidents of bUgsery by his father on his person.. One

is alleced by him to haove occcurred at home during the night -

on his father's bed and the other, on2 aibernoon insiéa‘aa

neighbour'ts house, Therc were ne witnesses to support auch
allegations. On the other hand the defence called the oo

cupiers of the house in which the second alleged ingidant“



acé to gz'ekevidance.7 Sueh evi-

the appellant never couwes teo

always songons around at the
hAcuse O

The admit the similar fact evidence

&

ziven by s Yo the other acts of baggery

e

of the &

lant on the person of Yvon To support the charge
on Gount Z. He did not pgive zny reason Tor sxeluding such .
.gvidence. This was within the learned Judge‘s diseretion

and we omanot gay that it was wrongly c">r ized in the cix-

.,Cumﬁt&ﬁﬂﬁﬁ oi this cuse, . in tnn end the learned’ Jhdge cen~

victed th "ppellant on the uncorrobora cd ev%derce cf Rolaﬁd

ufter h<v;n{ xarnea hlmse 01 the dangers of doing so.-
'The iaarned dudpe - £ azlca ta deal w1th Lhe defeﬁce ev1~
dence whiich terded o negatmvg_ﬁoiand’s evidence &s to the

v alleged %o;ﬁgve_taken_plaée at the neighboupﬁs@

in some dsvall as such evidence was neb gatisfaCtofy in cer~

in ths cireumstances We -are of oypinion that the leazned,;

Judge woir wrone to have ccnvzcteé the zprellant on .count 2

on Lha svoorreborated evidence o Boland, We therefore setjf
aside Lis conviction on fhat count. T

Count A
e rvidence f the unsworn' .
evidence of Jesn the & ellant,-

3 and removed dli

‘placed ir in.the- ap Fllaﬂt 8 anuﬁ.
B _ _ P

Thers was no direc © avluozcc te cerfcbarate the evadance"
of Jear relabting to thet ipciﬁent. ~fhe leacrned Judge said.

the-fallnwing in uopment

hig A .
ne :

PMarie Banane's evidence. only corroborates Jean's evi-
den on bhe iacts ailaged in Cow 4 but that evldence

of harie Bananel's corroboratss Jesan's evadenre and.’ ‘
thoerae is hncﬂuiome corroboratlon of his ev1uence relatlngj
Lo, dount 300




~rﬂ&wmt;miamus

T e

@, ccu)d ﬂn_y corro orate Jean 5 eV1dence

lapie Banan

dence’ of

as.#o'tne'fagta aL;eFea in Connt 1 Jea an’s, ev1dence as. to

ﬁhafoffenﬁe agFIESI ﬁﬁmbeif was uncorroborated and-s:nce 1t

kwas unsusrn evlaence 1t could_not support the comv1cﬁlon of

VThﬁtwlh~w9~lé@§cnmﬁ—6§—vhé

the appeil&ﬁ undsr count 5.,f

fﬂrﬁx&wrwamnﬁfﬂunb Bﬁrsnns

Agh 4885 e therefore.sst

side . the conv1cv1pn_ofvtﬁe o
appeilant under Count 5,

T"Ee;%featedraé a'firét-cffenderg:ﬂ{ :'

Although b he offence under €0t unt 1 is grave in that.ittwouid,

ce vhuptlng the morals of a son under age,-

..WQ;are-of opinion ﬁhat,“;n_t@q'glrcumstances, a sentencé‘of

© five vesrs imprisonment:is manifestly excessive., Paking
Y ot o - , - Wf X =

the appellant and the

art and nis family lived,

soe imprisomnent under count

hare*or a-santence_of 3 years imprisonment,
al against. sentence to this limited exfent

day (‘f '::"}pl"il UEs L

P R T A I R

< HMugtafa . .. President

L I L IR R A - ]

Sir Eric Lew : Justice:

Qf‘

R R N A N R TR I A N A

L. Seuzier : Justice of




