IN TEE COURT OF APPEAL OF SEYCHELLES
CIVIL APPFAL NO. 9 OF 1985
S & J REGISTRARS {Pty) LMD, . v 4 . . & . APPELLANDS
VERSUS

THE CONTROLLER OF TAXES, . o 4 + + . . . « RESPONDENT

JUDGMENT OF MUSTAFA, P.

The appellant, a limited 1iability company incorporated in Seychelles,
had its accounts zudited by a firm of suditors resident in Eogland, in 1981
and 1982, The auditor's fees were Rs, 4,000 par yeaz:,- which fees were d{ﬁx
paid by the appellant, The respendent (the Controller of Taxes) was of the
view that the aunditors were liable to pay tax upon such feea as royaliies in
terms of Section 104 of the Income Tax Decree 1978, and assessed the appellant
to tax at Rs, 600 for each year as the appellant was the person on whom section
105 of the Decree imposes the onus of withholding taxes, The appellani maintaine
that it was not liable to withhold any tax as the fees paid to its auditors were
net royaliies within the ;d.gi‘:'.nition of that word in Section 2{1) of the Decree,
The appellantts objections "\mre disallowed by the reapondent and the appellant
unsuccessfully appealed to the Supreme Court (Seaton, C.J.). It is now
appealing to this Court, -~

The appeal, in my view, turns on the medning of the word royalties as

defined in Section 2{1) of the Tax Decree which reads: royalties

®#includes payments of any kind to the extent o which they

are pald as consideration for the use of, or the right to

use any copyright, patent, design or model, plan, secret

formtla or process, itrade mark, or other like property or

right, or industrial commercial or _ - .7 sclentific equipment

or for the supply of scientific technical industrial or commercial

¥nowledge, information or assistance and includes royaities or

other amounis paid in respect of the operation of mines or
quarries or the extraction or removal of natural resources",

The Chief Justice held that the definition of royalitiss in ihe Decree
may be broken down into three parts, Royalties (1) is pa;,mient for the right
to such things as copyright patents etc. (loosely called intellectual property)
(2) payment for such things as services supplied by commereial, technological,
industrial or scientific expertise or assistance and (3) payment for or in
consideration of the extraction of mines and minerals, He stated that the
first and third categories in the definition are the usual snd familiar ones
found in dictionaries and in common usage, snd the second category clearly gives
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a wider meaning to the word "royalties"™ as generally understeod. Ho seemed to

hold that the definition in Section 2(1) may be complex, but it was not ambiguous.

‘Mr, Georges for the appeliant submitted that the T royalties should have
t

the normal or ordinary meaning attached to it, and not

o extended meaning given

it by the Chief Justice. By that I think he meant that the fivst and third
categories of the mesning referred to above would be applicable, but not the

gscond category, And even if the second category did apply, Mr. Georges contended

that there is a difference and distinction between scientific and jndusirial and
.commercial know-how and that of services rendered, He yintained that now-how
my, Which pre-supposés a pre-existing asset would be royalty while services, vhich
= would havg no pre-existing assets, would not be, The squly of now-how would
be royalty, not the supply of services, And legal fees, guditors fees and 50 on

weuld be supplies of services, and would not be royaliiea.

On this point

Mr. Georges relied heavily on an article from the Jume, 1378 publication
"Taxation in Australia", In the article the Gommissioner] of Income Tax in
Australia in an administrative direciion, interpreted "ro*raltiea“ in the
Australian tex legisiation., It seems that the def mitierf of royalties in the
Tax Decree 1978 was practically a carben copy of that ana*:ted in the Australian
Tax Law. In the practice direction the distinectiona put forward by Mr, Georges

vetween know-how and services rendered were {irst mooted.

It was stated that

the definition of royalty has not been subjected to any tht by an appeliatie

tribmal in Australia, The following passages ocour: ‘

or commercial.........assistance', considered

“The presence in the definition of "royalties*%of the words
payment £oXassewsssothe supply of scientific,gechnica.l, industrial

1 Iisolation, gave the

expression a very wide meaning and many payments which by oxdinary
standards could not be classed as "royalties™ jould fall within them,

It became necessary, therefore, to ccnsicier the extent
to which payments of this kind should not be re,g&rded as
falling within the Statutory mﬁaning of "roya-l Lea" avesansrs '
8¢ far as payment for personal services are concerned it

has not been the practice to treat payments for

director'sa

fees or professional fees to a non-resident lawyer or accountant

ag royalties within the definition, This pract

ce will continue®,

Mr. Georges had urged this Court ifo follow the Austrtlian TPax Commissionerts

interpretation of "roya.lt:.es", especially as the Tax Decre
the Australian Zad.o-{' Mr. Georges also submitted that the
in Section 2(1) of the Tax Decree should not be literally

that the intenti.on of the Legislature should be considered
suszest that the Legislature had intended that royalty shot
wgy it was done by the *ustralin Tax Commissioner,

1978 was modelled on
definition of royalty
interpreted. He argued
, and he seemed to
11d be construed in the
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Mr, Amaranath for the respondent contended that the word royalties must be
interpreted as it is defined in the Tax Decrees and not according to its usual
or common usage. He stated that the meaning given to the word in Section 2(1)
is guite clear and not in any way ambiguous or uncertain, The appellant is
liable to withholding tax for any royaliy it paid to a non-resident person in
terms of Section 102 (b} of the Tax Decrea, That would be in the words of
Section 2{1) “supply ofeessesreotechnical or commercial knowledg@...ss.or
assistance...s FPart IV of the Tax Decree deals with the liability to pay
withholding tax and Section 106(1) provides that "income upon which withholding
tax is payable shall not be included in the assessable income of a tax payer',
The person liable to tax is the non—resident who receives & payment in the form
of royalties from a resident, but the resident is respomsible for the deduction
and collection of the withbholding tax before payment of such royalily sum to the
nop-resident,, He faila to do so at bis peril, This is simply a deviee to collect
tax from a nen~resident, The non-resident is out of the jurisdiction of the Tax
authorities and it 'c':cul& be difficult if not . impossible otherwise {o collect |

such tax,

Mr, Amaranath submitted that the definition of royelties in Section 2(1)
of the Tax Decres is so clear that in the Australian Practice Direction it was
thought necessary that clear instructions had to be given to exempt fees paid
for services from withholding tax, otherwise such fees would automatically be
within the meaning of the term royaltiscs as so defined,

In my view the definition of royalty in section 2(1) of the Tax Decree
is clear and explicit., It has an extended meaning and comnoles more than is
usually and commonly associated with the word, But that is the meaning given
to that word by the legislature, I am satisfied that the audit fees paid by

" the appellant to the non-resident audiftors would full within the meaning of

royalties as defined in Section 2(1). That is the clear intention of the

Legislature,

When a plece of legislation is unclear or ungertain and can bear more
than one meaning, or can give rise to conflicting interpretations, T agree it is
the duty of a Court to try to ascertain what the intention of the legislature
really is, and in order to do sc, the Court may study the circumstances in which
such legislation was passed, the mischief it was aimed at and so on and so forth.
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But where the meaning of the legislation is clear and unambiguous, as it is here,
there is no need at all to enier into what is now perbaps caliled Ypurposive!
interpretation. The Court must give effect to the legislation as passed and will
construe the words in their plain and ordinary meaning. Here royalty is given

an extended meaning deliberately which it would not otherwise bear and I can nee
ro reason or ground for believing that the eourt can or ought to cut down or
restrict its plain meaning.

I do not think that the Practice direction given by ithe Income Tax
Commissioner of Australia is of help., That was purely en administrative
direction dnd was probably designed to perpetuate the way that department’
had been dealing with the administration of withholding tax mattexs.

I agree with the decision of the Chief Justice, I would dismiss the
appeal, As the parties have requested, I would make no order as to costs,

DATED at VICTORIA this day of 1986,

AR
A, MUSTAFA ﬁ
PRESIDENT.
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{N THE SEYCHELLES COURT OF APPEAL.
Civil Appeal No.9 Of 1985.

BETWEEN -~ S.& J. Regilstrars {(Prop) Ltd. ... £&ppellant
and
The Controller ©of Taxes ... ... Respondent

Mr. Georges for the appellant
Mr, Amarnath for the respondent.

JUDGMERT OF LAW J.A.

The appellant is a limited 1liability compang incorporated in
Seychelles. The respondent is the Controller of Taxes. In 1981 snd
1982 the appellant's accounts were audited by a firm of accountants in
Epgland. The accountants were paid in each year a fee of R.4,000 as
remuneration for their services hy the appellant, The respondent
considered those fees to be "royalties" within the mesning of that
expression as defined in section 2 (1) of the Income Tax Assessment
Decree, 1978 (“the Decree") and assessed the tax payable thereon by the
auditors under section 104 of the Hecree at R.600 for each year.
Liakility to withhold tax due on a royalty pald H& a perscon resident
in Seychelles to a non-resideat ("the withholding tax") is, under
section 104 of the Decree, placed on the tax-payer. The appellant was
accordingly assessed in the above amounts, which he then had to pay
to the respondent. He did not do so, but objected to the assessments
on the ground that the payments to the auditors Iere-nnt royalilies ‘as
defined in section 2 (L)} of the Decree. These ohjections were considered
and disallowed by the respondent, whereupon the appellant appealed
against the assessments to the Supreme Court. The appeal was heard and
dismissed by Seaton C.J.

The question for decision in the Supreme Court and ixn this
Court is whether fees paid by a resident taxpayer to a non~resident
by way of audit fees are royalties within the meaning of section 2 (1)
of the Decree, and therefore liable to withholding tax. The learned
Chiéf Justice answered this guestion in the affirmative, confirmed the
assessments, and dismissed the appeal. From that decision the appellants
apreal to this Court.
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The definitiorn of "“royalties' so far as is material to this
appeal reads as follows -~

! Wroyalties" includes payments of any kind to the extent

toc which they are paid as consideration ... for

the supply of scientific, technical, industrial i

or commercial knowledge, information or assistance ...!

The Chief Justice held as follows, in the last

paragraph of his judgment -

YIt seems to me c¢lear that an sudit company carrying

out an audit of a client's accounts, books, and
records, uses iis technical and commercial knowledge
and when it supplies this knowledge to & client, it
is of assistance to the latter. In exchange for thie
knowledge and assistance; the audit company is
accordingly remunerated, I would therefore agree with
the submission of Miss Tirant that the audit fee being
a payment for technical services rendered to & company
must necessarily fall within:the‘second part of the
definition of ¥royalties", .
For these reasons the appeal is dismissed ..."
Mr. Georges for the appellant in this Court, urged three grounds of
appeal, stated in his memorandum as {ollows -

i The learned Chief Justice erred in finding that
payment for the auditing of a set of the Lppellﬁnt's
accounts by an English firm amounted to a royalty in‘
terms of the Income Tax Assessment Decree, 1978, and
was assessable to withholding tax in that :

() He failed to consider whether the
definition of “royalty" was ambiguous and,
if it was, to apply that construction which
favoured the taxpayer. .

(b} He failed to consider whether the auditing

of accounts amounted to a supply of knowledge,
information or assistance,
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(¢) He failed to consider the intention of

the definition in its entirety and to

give sufficlent weight to the Australian

definition of a mimilar section.®

The Decree l1s based on the Income Tax Assessment Act, 1934,

of Australia, as from time tc time amended, and hoth in the Decree
and in the Australlan Act the expression “royalties" 1s defined as;
ineluding payment for the supply of scientific, technical, induatrial
or commercial knowledge or information. The Decree adds the words
Bor assistance® which do not appear in the Australian section. &
The learned Chief Justice, coastruing those words in their ordinary
sense and giving them their ordinary meaning, was satisfied that
payment to an auditor of a fee for carrying out an audit of the
taxpayer's books involved the use by the auditor of its techpical
and commercial knowledge, and in so doing was of assistance to the
taxpayer. He held that this fell within the definition of "royalties"
in section 2 {2) of the Decree, and that as the auditor was non-resident
the taxpayer was properly assessed to withholding tax in respect of
the payments made to the auditor in the years I98L and 1982.

Mr. Georges did not press ground 1 of appeal, beyond
submitting that the definition was complex and amhisgous. Ag regards
ground 2, he submitted that the auditing of accounts did not amount
to a supply of knowledge and information. As regards ground 3, he
referred to an authoritative Australian publication ("Paxation in
Australia™) in which the following appears -

" It has now been decided that payments made to non-
residents for services rendered ghould not be regarded
as "royalties". ... Much of course will depend on the
facts of the particular case. BSo¢ far as paymants for
personal services are concerned, it has not been the

L]

practice to treat payments for professionsl fees to a
non-resident accountant as royalties within the definition.
That practice will continue, ™
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That is an administrative direction, but Mr, Georges submits that

it represents a logical interpretation of the words of the definition,
which should be adopted and followed in Seychelles, so that payments
to nop~resident auditors should he held %o be not Iiasbie to with-
holding tax. Mr. Amarnath for the Republic submitted that the
Australian practice cannot affect the literal interpretation Jr the
definition adopted by the Chief Justice. As Hr. Amarpath submitted,
we do not know the reasons which prompted the maling of the
dustralian direction. One implication, he submitted, could be that
if the direction had not been made, the liability to tax would not
be open to question. The very fact that the direction was made at
#ll indicates that if it had pot been mwade the liabdlity to tax
clearly existed and was enforceahle. Mr. Georges maintained that
the practice direction reflected the intention of the legislature
in Australia and should be followed here, and submitted that the
strict interpretation of definition sections was now an outdated
notion. He referred to Nothman -v~ Barmet Council (1978) W.L.R.225
and in particular to passages from the judgment of Lord Denning M.R.

who said -

"Faced with glaring injustice, the judges are, it is
said, impotent, incapable and sterile. Not so with

us in this case. The literal method is now compleately
out of date, ... Whenever the sirict interpretation

of a statute gives rise to an absurd and unjust
situation, the judges can and should use thelr good
sense to remedy it - by reading words in, if necessary -
80 as to do what Parliament would have done, had they
had the situation in mind.

It must be remembered that in the case with which we are now
concerned, no question of injustice arises. Withholding tax

retained by the payer of a royaliy and remitted by him to the
Commissioner is not considered part of that person's assessahle
income for income-tax purposes, by section 106{1) of the Decree.
Furthermore Nothman's case {supra) was not a revenne cass. The

rule in revenue cases is as stated in Cape Brandy Syndicate ~v- I.R.C.
91921) 1K.B.6k4 - '
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“In a Taxing Act one has to look merely at what is
clearly stated. There is no room for any intendment.
There is no equity about a tax. There is no pre-
sunption as to a tax., Nothing is to be read in,
nothing is Lo be implied. One can only lock fairly
at the langusge uged.Y

Looking fairly at the language used in the definition in the Decre’a,
I am of the opinion that the fees palid to the auditor in this case
clearly fall within the definition of "royalties', as bheing remuner-
ation for the use of techniecal and commercizl knowledge and the
provision of assistance, By section 102{bJ of the Decree, zuch a
payrent made to a non-resident is liable to withholding tax. By
section 106(1) such a payment is not inciuded in the assessable
income of the taxpayer. I see no ambiguity, and certainly no
ahsurdity or injustice, in all this. '

For these reasons I agree a% the conclusion arrived at hy
the Chief Justice. I would dismiss this appeal.

Costs were not asked for . I would make no order as to costs.

Pated at Victoria thig cicecavese G8Y 0F coveroceses 1586

/w/m
(E.J.E.Law)
JUSTICE OF KPPEXL.
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IN THE SEYCHELLES COURT OF APPEAL

8. & J. Registrars (Proyrietafy) Zimited Appellant
v/s '

The Controller of Maxes Respendent

Civil Appeal No. 9 of 1985

Mr. B. Georges for the appellant
Mr. A. Amarapath for the respondent

JUDGMENT

This is an appeal from a decision of the Supreme Court
under sectlon 141(2) of the Income Pax Decrea, 1978, here-
inafter referred to as "the Decree".

The appellant, a private company incorporated in Sey-
chelles, paid the sum of R.4,000 to a firm of accountanfe,
Messrs. Elsey Perera & Company, for auditing its acecounts
in the year 1981 and again in the year 11982. Messrs. Elsey
Perera & Company, hereinafter referred to as "the auditors®,

are resident in the United Kingdom and the audit was carried
out there.

The respondent raised an assessment against the appel-
lant for withholding tax in respect of both payments as is
permitted under section 105 of the Decree. The respondent
based his assessment on the pravxsxons of sections 102(b),
104 and 105(1) of the Decree, N

The appellant objected to such assessment and its
objéetion was diszllowed. There was then an appeal to the
Supreme Court which dismissed the éppeal and upheld the
decision of the respordent that wzthholdlng tax must be paild
on the audit fees that were paid for the years 1981 and 1982.

Part IV of the Decree deals with withholding tax. Secw
tion 102(b) provides that Part IV applies to income that
consists of "a royalty that is paid by any person to & non~
resident”. ‘”

It is the contention of the respondent that thergaynehﬁ'
of audit fees by the appellant to the auditors, a non-rEsi-
dent, amounts to the payment of a royalty under section
102(b) of the Decree. Such contention is based on the defi-

nition of royalty in section 2(1) of the Decree. - 'The relevant

part cf that section runs as follows:i=
"Interpretation 2(1) In this Decree, unless the context
otherwise requires -~

.. cos eae LN

- R



N

+

.

"royalties" includes payments of any kind
to the extent to which they are paid as
consideration seseseecesss. for the supply
of scientific  , technical, irpdustrial or
commercial knowledge, information or
agsgistance .cn .ese - cen
sea e “wa cos e cee
Irn other words the respondent contends that the avdit fees
were paid as consideration Y"for the supply of technical or
commercial knowledge or assistance" amounting to the pay-
ment of & royalty within the meaning of section 2(1) above.

On his part the appellant contends that the audit fees
were payments for services rendered which required the ap-
plication of knowledge but were not payments for the supply
of knowié&ge.

The real point at issue is whether in section 102(b)
of the Decree the term "royalty" includes payments made to
& non~resident for services rendered or work done which
requires the application of scientific, technical, indus-
trial or commercial knowledge or information or which im-
plies the supply of scientific, btechnical, industrial or
commercial assistance.

To simplify matters in this Jjudgmwent I shall refer to
a royalty as a payment for the supply of technical knowledge
However what I shall say on that limited part of the defi-
pition applies equally to the full definition in section
2(1) of the Decree as set out above,

That definition cannot be considered in isolation.

It has to be consi&ereé@n the context of the Decree as a
whole.

¥rom the Decree tne following material points emerge.
4. There are two distinet types of taxes levied under
the Decree both of which are taxes on income. The first
type is levied under Part III and may be referred to as
"Income Tax" and the second type under Part IV and called
*Withholding Tax". .

2. Income tax is levied oxn the taxable income of any
person, whether a resident or a non-resident (section 11).
3. Taxable income means the gmount remaining after de-
ducting from the assessable income all allowable deduc-
tions (section 2{1)).

4. The assessable income of a person inciudes the gross
income derived or deemed to be derived from a source in
Seychelles. (section 19(1)).
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S ¥or the purposes of the Decree income is deemed to be
derived by a taxpayer from a souprce in Seychelles where it
is s0 derived in respect of -

(1) any service rendered or work done by the taxpayer
in Seychelles, whether the payment therefor is
made by a resident of Seychelles or a non-resi-
dent and wherever payment is made; (Section
19(2) (b))

(2) any service rendered or work done by the taxpayer
outside Seychelles under a contract of employment
with the Government. {(Bection 19(2)(c)).

6. The assessable income of a taxpayer ineludes any amount
received as or by way of royulty (section 20(e)).

7. The mssessable income of a taxpayer is distinct from
the income of the taxpayer upon which withholding tax is
payable. (Definition of "taxpayer" in section 2(1) and
section 106{1)).

8. Withholding tax is payable on income that consists of

8 royalty‘fhat is paid by any person, including the Govern-
ment of Seychelles, to & non-resident. {Uefinition of
“person” in section 101(1), sections 102(b) and 104.)

9. Income tax is levied at a flat rate of 35% on the whole
of the taxadble income of a non-resident whereas withholding ~
tax is levied at a flat rate of 15% on the gross royalty
paid to a non-resident. {The Income Tax (Rates) bLecree
1978).

Let us now conslder the application of the Decree to

concrete cases. ‘

In this case it is convended by the respondenatnat

section 102(d) applies because the payment of the audit

fees to the auditors, a non-resident, was %payment of a
royalty as it was a payment for the supply of technical
knowledge, The fact that the audit work was carried out
outside Seychelles did not influence the taxpayer's Liability.
If royalty is to be given the meaning contended for by the
respondent, it must have the same meaning whether the audit
work is don@@n Seychelles or outside Seychelles. The ap-
plication of section 102(b) to this case depends only on
two factors:-

(1) =& payment to & non-resident; and

(2) the meaning of royalty. '

Let us therefore assume for one moment that the audit work
was carried out in Seycnelles.
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In suck a situation it is clear tnat the ftaxpayer would
be liable to ipcome tax, as opposed to withholding tax, as
the audit fees would fall within the application of section
19(2)(v)>. The audit fees would be assessable income.

If the audit fees are held to be a payment for the supply of
technical knowledge, then the auwditors would also be liable
to withholding tax as they are a non-resident. But this
cannot be gs by virtue of section 106{1) of the Decree,
income upon which withholding tax is payable shall nof be
included in the assessable income of a taxpayer.

This inconsistency or conflict only arises if the
cefinition of royalty is extended to include all payments
for service rendered and work done where such service or
work requires the application of technical knowledge.

The $ame inconsistency or conflict would arise if the
auditors were bound by a contract of employment with the
Govermment of Seychelles and did their work outside
Seychelles, 'as was done in this case. {Section 19(2)(c)).

From a consideration of the Decree as a whole it is
clear that the legislator intended tax on income derived
in respect of service rendered or work done to be levied
only in cases falling within the ambit of paragraphs (b),
(c) and(f) of Section 19(2) of the Decree.

I am of the opinion that the term “royalty" in secticn
102(v) of the Decree as read in the context of the whols
Decree does not extend to cases where 8 payment is made
primarily for service rendered or work done and incidental
to such service or work, scientific, technical, industrial
or commercial lmowledge is applied. ’

The same construction would apply tc the term "royalty"
in section 20(e) of the Decree albthough this is outside the
purview of the decision in this case, 1 do not believe
that fhe legislator imbtended that the taxpayer who applies
technical knowledge to his service or work ang receives
payment therefor would be madelliable to income tax under
section 20(e). If this were the case, very few workers
would be receiving salary or wages as distinct from royalty.

How does that interpretation of the term "royalty" in
the Decree fit in with the canons of legal interpretation?
(a) The definition of "royalties" in the Decree is made
subject to the context. ' That is clear from the opening
words of section 2{1).

(b) “Royalties" is not strictly defined. The definition

is very wide and yet it is not exhaustive. The word "in-

cludes® and not the word "means” has been used to introduce
the definition.
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{¢) The following two pronouncements of Lord Reid in income
tax cases, cite@?ith approval by this Court in the case of
Bernard Pool v/s The Controller of Taxes, judgment delivered
on the 21at January 1998, lay down principles which are
aﬁplicable'in this case;—

Luke v/s I.R.C. (1963) A C 557, 577:1-

"The general principle is well settled. It is only

where the words are sbsolutely incapable of a cons-

truction which will accord with the apparent inten-

tion of the provision and will avoid a wholly unrea-

sonable result, that the words of the enactment must
- prevail,®

I.R.C. v/s Henchy (1960) A C 748, 767:=-

_ "What we must look, for is {the intention of Parliament,
and.I also find it difficult to believe that Parliia-
ment ‘ever really intended the consequences which flow
from the appellants' contention. But we can only
take the 1ntent10n of Parlisment from the words which
they have used in the Act, and therefore the question
is whether these words are capable of a more limited
construction, If not, then we must apply them as
they stand, however unreasonable or unjust the conse-
quences, and however strongly we may suspect that this
was not the real intention of Parliament.¥

In this case there is no question of interpolsting
words or doing violence to the words used., The intention
of the legislator appears clearly from section 19(2}(b),
(¢) and (f) of the Decree as explained above. The words
-used are capable of a more limited construiction to give
effect to the apparent intention of the legislator. In-
deed, as has besn explained above, to give effect to the
contention of the respondent would lead to unreasonable
consequences and the only way to avoid the inconsistencies
-and conflicts pointed out above would be to give the wora
“rOyalty“'a more limited comstruction. For the reasons
stated in paragraphs (a} and (b) ahove the word "royalty”
may be given such limited construction.

To sum up, I am of opinion that when service is rendered
or work done by a taxpayer who applies technical knowledge
in rendering such service or doing such work, the payment
received in consideration fo%%uch gervice or work is not
royalty within the meaning -of section 2(1) of the Decree.

I would therefore allow the appeal and order the
restitution to the appellant of all sums paid by him in
respect of withholding tax levied on the audit fees for
1981 and 1982 including all surcharges.

. The respondent shall pa& the appellant's costs in this
Court and in the Court below.

P A N £.9 {9% /_,f-v"'
&Pt C3<343 “4* A. Sauzier
/ .
f_ : Justice of Appeal
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APPENDIX

The following sections of the Income Tax Decree 1978

are reproduced for ease oY reference.

terpreis - 2.
tion

of income

(1) “In this Decree, unless the context otherwise

requires =~

- cuse ses vee .
"agssessable income" means all the amounts which undér
the provisions of this Decree are included in the
assessable income;

eun cce . cue .
*income tax" or "tax" means income tax payable under
this Deqree;

"poyalties" includes payments of any kind to the ex~
tent to which they are paid as consideration for the
use of, or the right to use, any copyright, patent,
design or hodel, plan, secret formula Or process,
trade mark, or other like property or right, or induse
trial, commercial «r scientific equipment or for the *
supply of scientii’c, technical, industrial or com- ‘
mercial knowledge, information or assistance and in~
cludes royalties or other amoﬁnts paid in respect of
the operation of mines or quaﬁries or Yhe extraction
or removal of natural resources;

con ces see | cor ooe
taxable income” means the amount remaining after
deducting from the assessable income all aillowsble
deductions;

S s ses P ca-
"Laxpayer” means a person deriveédgincome which is
assessable income or income upon which he is liable

to pay tax under this lecree;

"withholding tax" means income tax payable in accordance
with Part IV of this Decree.

PART III - Liability to Taxation

Divigion 1 - (eneral
11, Subject to this Decree, ivncome tax at the rates
declared by the Income Tax (Rates) Decree 1978 is
levied, and shall be paid, for the tax year thal come
menced on the st January, 1978, and for each succeed-
ing tax year, upon the taxable income cerived during the
tax year by any person, whether a resident or a non-
resident.
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DIVISION 2 -~ INCOME
SUBDIVISION A. - ASSESSABLE INCOME GENERALLY

19. (i) The income of a taxpayer shall include the
gross income derived or deemed to be derived, from a
source in Seychelles by the vaxpayer, whether directly
or indirectly, which is not exempt income.

{2) Por the purposes of this Decree, income
shall be deemed to be derived by a taxpayer from a
source in Seychelles where it is so derived in respect
of -~

(b) any service rendered or work done by tne
taxpayer. in Seychelles, whether the payment
therefor is made by a resident of Seychelles
or a non-resident and wherever payment is
made;

(<) any service rendered or work done by the

 taxpayer outside Seychelles under a contract
of employment with the Government;

(£)  any services rendered or work done cubtside
Seychelles by the taxpayer (being a resident
of Seychelles) as an officer or a member of
the crew of any ship or aircraft referred to
in paragraph (e), wherever payment is made.

20, The assessable income of a taxpayer shall ilclude

(e) any amount received as or by way of royalty;

PART IV - WITHHOLDING TAX
101. (1) In this Part, unless the context otherwise
reguires -~ ' ’

"person" includes the Government or an authority

of the Government constituted under an Act, or

an agent or trustee.
102. Subject to this Part, this Part applies to
income that consists of - )

(a) a dividend that is paid by a company outv of
income that is derived from a source in
Seychelles;

(b) a royalty that is paid by any person to a
non-resident; or

(c¢) 1interest that is paid by apy person.

- 104. A person who derives income to which this Part

applies is liable to pay tax upon that income at the
rate declared by the Income Wax (Rates) Hecree 1978,
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105, (1) Subject to this section, the person who
is liable to pay income to which this Paprt applies
shall deduce before or at the time the income.is
paid an amount of withholding tax therefrom, de-
termined in accordance with the Income Tax (Rates)
Decree 1978,

(7) 7The ascertainment of the amount of any
withholding tax shall be deemed to be an assessment.
within the meaning of any of the provisions of this
Decree.

106. (1) Income upon which withholding tex is
payable shall not be included in the agsessable
income of a taxpayer,.



