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e 'IN THE SEYCHEILES GOURT OF APPEAL

e

\@&,;f_;_. _ _ _ __
ngs.,Loulse‘Legras _ _ Appellants
Rosalind Slnon MU gk

sy bl |
o+« Ebrehim Legras : Respondent

. Civil.Appeal No. 6 of 1986

-Mr. K. ﬁa%hm Iﬁr the appellan‘t:s
“Mr. J .éIﬂJcas ‘.'tor ‘the’ respondent

P

On‘ tha: ,Bth September 1945 one Abraham Leq;aa :
a ‘parcel’ o.f; land sltuated at Machabee, ahé. "

lare tne sale’ dated“!ztn arch 1955

v-ms thﬂ % 10 'L .ltﬂl'll
' -,“73 nqjlik

_(rb 'er the rect:.i‘:.cat:.on of  the land

awa d'hlm R.5000 damages w:Lth costs.
,e entry ot the sa1d plalﬂt the partles :

5 uch share to whomsoever she pleaseu.




~-'she 'sold her ugdzvided share to the sacond appellant
1fuithout the 1n%erVent10n of a Ilduclary and without
ffthe consent o{ the reapondent. “He “held that the sale

' dated 12th Margh 1985 to be null end véid to all in-

- tents and purposes." He ordered the approprzate au-

2 thbrity to canqgl the said sale reglatered at the

- Land Registry.,s He made no. auard’nffdgmages but
"drdered the apggllants to pay the at or ‘the case.

The appe%}ants haye appeal 13 Court agalnst

1, Ehat tne Honourdble I ,j erred in law
in ' his findings that a co-owner- t act in-

dependent: (sic,) of other ¢
818 of the leil GOde or Bé

v"the civil Gode o: Seyahalla
o ‘a8 *thb codq”, vh;ph runsf

"fi¥gif$§§}#a1“7 S
S ; fvik"‘ 'Articlé 159
L@ vanta do la chase d'au

ﬁﬂlie. elln '
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The applicatiog of_Article 1599 to this case

%1 appears clearly from the commentary contained in
_; Jurisclasseur Civil (1438-1707) under Art. 1599.
4 Paragraph 13 is particularly relevant.
7 - %13, - Dans ces divers exemples, il apparait
ﬁ nettement que le vendeur, bien qu'ayant cer-
| & - tains pouvoirs sur la chose vendue, n'a pas
; L ~celui d'en;d;aposer. Il y a donc vente de
s .. “la chose d'autrui.
%: ?Erench Juriaprudence has interpreted Artlcle 1599
5o rann laxd down the following principles:- ' :
%:' (a) The ngllzty declared by Artlcle 1599 is only

el relatixe, that is, not _absolute, and is not
{ .8 natggr of public policy (d'ordre public).
. ( Git- Paragraph L
i(b) The qglllty of Art;cle 1599 only serves to
protecyithe interests or the buyer and its
e SIS N prov1aions may be invoked by the~buyer only.
et . (%p- g }t. Paragraph 73). R
% -'rraj(c) where a,property held in co—ownershlp has
' -.\been 14 by one: co-owner without the con-
: aent gr the other co—owners the nullity of

o

ner q{ the property. (Op. Cli-?A )
96, Bhpyraz & Ors. v/s Canlapen & Ors. 1955
-¥.R. 361, 363). , .
Howbver where the buyer caqﬁrove that o
(1) ‘He "did not know the: proPerty to be held
ud;@?." . i; ' 1n co—ownershxp, and ;
BRI ":fﬂ».f(ii) ‘He intended to buy the property as a.
: PR . K .' whole,
‘then the buyer may have the sale of the whole
property by the co-owner to be declared null

@

: 7 and void,
e  §3)-¢The true owner or the: other co-owners may
[ _:_-,ﬂf__'only enter. an *action. en reVendlcatlon“ and .

: nay -not impugn the sale as'null. under Arti-
‘cles 4599..< However co-ouners may only set
' up an "action en: revandieatlon partlelle“

t thatlis, in so far as. their rights have been

'?affgsged by the sale of the ‘whole property.

301t Paragrapha 77 & 105)o . |




: ‘In this,cage, both in.%he defence and in the
-grounds of appealq the~ point was not taken that the
respondent could not avall himself of Artlcle 1599
and ask the Court to declare the nullity of the sale,
such claim belnglopen only to the second appeilant. _
That being the caae and the p01nt not being = matter
of publie pollcy (d'erdre publlc), this’ Court cannot .

RS

i ralee the point proprlo motu, (Vide. Op. Cit. Para-
¢, ereph 77). oo -
,g%' ‘I fail teisee what interest the respondent had

in. the case onceg%he orlgznal sale of 12th March 1985
was altered by the deed of 20th January 1986. That .
deed preserved all hls interests in the land in questlon._‘;!\
I shall nqw deal Wlth the grounds of appeal together¢jnﬁ
- . On the 9th Mey 1965 when Abraham Legras died, the ﬂf»f;3
. firet. appellant'an fthe Tespondent became co-owners by TR
| inheritance for_ha £ share ‘each in the parcel of land at
Maehabée whlchfjbreham7Legras had acquired in 1943% and
which is hereinaf ererred to as "the parcel of land", =~ .
That co—owner'“ as 'Qverned by the Civil Code of the _;51‘5

L

M

L
A

':,ewnersh;p to iEMOVable proPerty
: rship at the commencement of this
Ordinsance ghall be. converted to money claims in ;_
accordance with article 817 of the Civil Code 01;"
Seychellea ooo(oo.ont"" -

‘ The first qnestion whleh arises is, what happened,‘fﬂsg_ff
‘to the individual Pight of co-ownership of the first

eppellant and oﬁ-the respondent in the parcel of land? o
. Was that ‘right converted automatlcally into a money

- elaim by vzrtue«of paragraph 5 abovequoted?  If that
ewere 8O, ‘the' ree; rlght of co-ownershlp ‘would have come.
to an end and fco- wnership,itself would have dis. =~
jjappeared.igsmb“ heranswer one - has te refer to -

| o ge'which provzdes as follows-
f"Art;cle 817 - |

When$ sroperty, ‘whether movable or 1mmovab1e
3T e to.two or more perspns, the rlght
er 1ip’ shall be convertedinto a claim to.
_yin the proseeds of sale of any such
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.}_pIOV1810n8 of “Artiecle’ 83¢'
'prov151ons of Frticle 818

las follows:- e

om.

2471 P aragraph 1 of . thls article regulates the
exercise _of the right of co~ownership. It does
) not arrect the right ‘of o-ownership itself."

: Paragraph 2 of’ Article 817 speclrically preserves
tha realprlght ot co-ownership or ‘each individual co-
ownar._:“‘ e T

The conc1u51on theretore is that in Splte of the

a‘r apparent absolute provlaions or paragraph 5 above quo-

“Ted and of paragraph 1 or Artacle 817, the first appel-
lant and’ the respondent remained ‘vested with their in-

davldual real rignt of co—‘wnershlp in the parcel of
: s G _

~ The sec;gd que;tlon- hlch'arlses is, how does one
reconcile the ‘Goncept’ which I have Just stated and the
';th the apparent absolute
mhis will take us nearer

‘to" the solutlon1of the 1aauea raised in this appeal.

f_Articlea 818 apd.&i# or tha code provide as follows--

It tha property aubaect to co-ownership is
immovable, the righta r?the co-owners shall be
‘held on thexr beh&lrf '

In tho case of tha'sala.of a ahare by a co~-
owner towa third party; the other co-owners or
any ot them shall he entitled, within a period
of ten years, to buy that share back by offering
to such third party the:value of tBe share at
‘the time gnd dues. of .the transfer.

In the case of chhel v/ Vidot (No. 2) 1977
S.L.R. 274, 215, in which I- ad;udlcated as a Judge of
the Supreme Gourt, on decldlng whether a co-heir
could bring anlpctlon for "retralt" or retrocession on
his own, w1thoq§ actlng through a fiduciary, I stated

S
"Article, 8§18 of the Code prov1dea that if proe
property subject to co-ownership is immovable,
the rights of the co-—owners shall be held on
their behalf by a fiduciary through whom only
. they mey act. It is worthy of note that the
precedlngfhrtlcle 817 regulates the exercise of
the right of co-ownership. I am of the opinion
that Article 818 only affects the exercise of
the right-of co-ownsrship in so far as it relates
p to the immovable property itself and does not
affect the right of the individual co-owners to
deal with their rlghts ‘of co-ownership.”

- I have quoted the above passage because it re-
flects my present view of the law_although the expres-

e maa e d Ll e At T e xoa m o s Aanal with




their rights of co-ownership" requires further clarification.

The following remarks. are relevant to a consideration

- of the matter:-

are:—

(i).

(11)

It should

(i)

(ii)

(a) The very. word;ng of Artlcle 818 ghows that
it was 1ntended to apply to the whole pro-
perty and to the rlgnts of all the co-owners
in it,

() Artlcle 825 of the Code which lays down the
runctlons and powers ‘of the fiduciary is a
pomnter to tne interpretation tibe given to
Artlcleg§18._. The.pore sallent provisions

&a
"The functlons of the fldu01ary shall
be to hold, mamage and administer the
PrOPErty eescesssssevess 88 it he were the
aole owner of the property .

"He shall ‘have full powers to sell the
property as directed by all the co-owners

.7 and’ if he receives no. such directions to
- osell in accordance Mith theprovisions

contaided in articles: 849, 1686 and 1687

. ofthis Code and also in: accordance with

the- Immovable Property (Judicia)l Sales)
Ordinance Gap. 66, as amended fron time

- totime."

be‘noted that the powers of administration

and of_sale refer to the property ag a whole,

pgﬂces'in law ‘Wwhere a co-owner
‘ V”haﬁr or -his property may

pass, wi%hout “the interventlon or the fidu-
ciary:. ) SR
‘Article 821 providea in paragraph 1 that

"the fiduciary or a co-cwner may decide
to proceed to 11c1tat10n.
Section 109(2) -of the Immovable Property

(Judicial Salﬁ%)-#??} Cap. 66 provides

that any co-owner may initiate proceed-

ings fbr'partitibn of the property. No

provision was made for, a co-owner to act
through the fiduciary although that Act
wag amended in several other respects

An’ the Third Scnedule of Ordinance 1% of

1975,

On- the death of a co-aner his real
rlght of co-ownershlp in lang would

‘devolve %o hls,estate. either by will
.or*by 1ntestacy§ without the interven-

tion of the fiduciary. -The estate

'f5itself would have to vest in ‘an execu tor



‘g
T 1nas any successicn cons;ating of immovable
o Snpropexty, whother held in co-ownership or
qlg‘ o tgot, g,(Parag:aph 4 of Article 724).
| (d);,ﬂhegugrdlng nt rryicle, 834 envisages the sale
of agphare by a cq*ounar to a third party.
. If the intervention of the fiduciary was
. required in such a case, Article 834 would
iﬂhaveyprovided apecirically for this (Contrast
. »n theywording of Lrt;cle 821 paragraph 1),
- I% gpould Jbe noted ‘thiat the sale of a share
. by & co-owner is. notfprovlded for under
;;Artigle 825 rererred to above which deals
'witgwxhe povers and fnnctlons of the fiduciary.
. Aiter anxioua cﬁnsideration ‘of the various poings
whioh I have hqntloned above; ‘or the Code in general and
of its enactlng Ordinance 13 of 1975, I have formed the
Goncluded opln;gn that tha fallQW1n5 principles may be
sarely formulated :
1, Artlcle 818 of the CQde only affects the
_ exercise of the right or co-ownershlp in so far
ag it relates to or invplves the immovable

the Becond Schedule o.;Ordlnance 13 or 1975 and
" of paragraph 1 ot Article 817, the individual co-
owners remain vested with tneir reayglgnt of co~
ownership in the 1mmovable property by virtue of
paregraph 2 of Artlcle 817.

, B Such real rignt of co-ownership, representing
the share of the coxowner in the immovable proper-
ty, may be trunsferred or transmitted to n co-
owner or to a third party without the intervention
of the fiduciary.

4, A co-owner may apply to the Court for parti-
tion or licitation of the immovable property or
for retrocession of a share sola by another co-
owner to a third party under Article 834, with-
out the intervention of the fiduciary.

Althoush this is not a concluded opinion, I would like
to suggest that the transfer of the right of co-owner-

¢  ship by a co-owner does not, amounf to the exercise of
that right. The exercise. of a rlght is the "employ-
ment" or "making use" of a rléht. Ogor example,




mortgaglng or laqazng thk rzght, or collecting the

fruits of. the common property and selling them. The

’transrar or. trangmlssion of the right is not an exer-:

_ 0180 e: the right in that- sense, it just amounts to

‘ . the pass;ng of the right to someone else.

) In that perapective therefore, it could be
argued that aa there is no exercise of the right of _
co-ownorshlp tnerq is no conversion invo money clalms_

‘and tn"refore there is no npeed for the intervention '

i oL _ _ o
cdﬁe_ﬁo the above conclusion I would'aliow :
Eound s 1h;nd 3 of tne memorandum of appeal
jghe judgment of the Supreme Court anu

A. sauzier
'» ' Justice of Appeal



