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I¥ 7HE CCURT OT APPREAL OF STYCHFLLES
CIVIL APPIAL M. 3 OGP 1986

RAJAGOPAL NATARAJAN PITLAY o o o v ¢« o = ¢ & = APPELLANT
Versus

BARQUE FRANCAISE COMMERCIALE 4 o o « « » « » + BESPONDENP

JUDGHENT OF MUSTAR:, 2.

Banaue. Francaise Commercisle, the respondent in "é‘.imia
appeal, had filed a suit in the Surreme Court against ‘three
parties, :ﬁ. S, Pillay, R. H, Fillay ard Raja Chetty. .

The respondent had claimed againgt A. 5. Fillay, as pz;inc:ipal
debtor a sum of Rs. 61,130.6% being & sum due and owing +o
the respondent in respect of overdral+ Facilities granted to
&, 8, Pillsy, and sgainst R, K, Fillay as guarantor f{)r the
éaié overdraft to the extent of Rs, 25,000 and against Raja
Chetty as guarantor to the extent of Iis. 15,000. _

A. S. Pillay, the principal debtor and Raja Cnetty
admitted liability and submitied to Julisment against them,
However by then 4, S, Pillay had become insolvent. R. K, Pillay
denjed liabi:lity and filed =z statemzent of defence. ;13?16: case
against B, ¥, Pillay went to hearins, nnd judmment wes given
against him, R, ¥. Pillay is appesling from that decision to
this Court. .

The respondent bank relied on a guarantee document
duly signed by the appellant %o securc repayment of the sum

of Re. 25,000 in respect of the overdraft facilities granted

% to the principal debtdr. The guarantee was in the usual
#
L gtandard form of guarantee and was executed by the appellant
i on 12tk April, 1979,
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The appell&nt sdmitted signing the guarentee

docmnent axxi J.n de:rence alleged that the guaraniee was

orally modified and wag only valid for a 1imited period,

dvxmg the pria;:gipal debtor's absence from Seychelles on

a ﬁéit to India. He alleged that the guaraniee was to
1apae anﬁ be 01’ mno effect on the principel debtor's return

'bo Seychenes. 'I'he vrincipal debtor vwas absent for about

-,:hwo months, as he retwmed to Seycheiles in or about June 1979,

'l'b.e bank officia}. who dealt with the appellant

1:1 connection with the guarn.ntee wis one fntoire Leon. This

‘-Oi‘ficial had left Seychelles in 1962 and is now believed

0 be in Texas, U.S A. Mr, Teon was not called a5 8 witness

Y either party, presumably beczuse of the costs and

"The respondent bank relied on the guarantee document ’

1ok was produded and exhibited in Gourt by its Assistent
Mauagerhﬁ‘offablache. ¥r, Lablache has no personal knowledge
:'_;or -the Vci.r‘cu_mstances of ihe transaction. The respondent
. o ‘ k '-'bank‘bs pcs:.ltiox_z‘ was that the guarantec doclwwment speaks for
‘ ‘itseld, Mr. Lablache stated that there wes no record
,‘in the bank téﬁ ‘indicate that the gunrantee signed by the
appellant was to be valid for a limited period of two or three
montbs only. He also stated that there was no record to show
B thatthe appal}gnt had ever complained o the resporident
- hank about ':ﬂ.'th"e' guarantee,

" The appellant testified. He stafed that My, Teon

.had told b.im that the guarantee he had sipned was operative
"for two montha only, ‘during the temporary absence of the

prineipal dabtor from Sgychelles,
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'The ;;riﬁciapal debtor A, 85, Pillay also testified,

and supported the appellantts testinmony. FHe said thet Mr, Leon

 had :Lnfomed him and the sppellant that on his {A. 8. Pillay)

' etu::n to Seychelles the guarantee signed by the appellant

'.woﬁlri lapse axxl expire.

V The. trlal ;iudge(]?roag, J.) in a short judguent

isbe}.:.evad anci rejected the appellant’s allegation that the
gwarantee was valid for a limited period only. He found for the

'-":respondent hank and gave judgment in its favour.

Eh appeal is based on the same ground as that
: advanced at 'I;he trial. My. Lucas for the sppellant has
g pointed ou’c that ‘there was no evidence from the respondent

a.nk toxehallenge the testimony given by the appellant and his

rtnesa oncema;ng the alleged oral modification of the

erma of the gusrantee. However, 1t is pertinent to note
% ae rﬁing r.‘ho"the appellant both he and his witness
t o saa Er. Leon about the guarantee afier the return

‘hhe witneas from India. Hyp. Iaecn was alleged to have told

_them then that the guarantee was no longer valid. If that

' were so, it is inexplicable why the guarantee document was

't eithez- cancelled in the appellant's presence or returned tc

Again the plaint wag filed in February 1984, Ir

o hzwe expeeted him to have immediately gone to the bank and

:Ln:t'omd _:f.t Qf the true position as regards the validity of the

"'*hhe statement of defence was filed in lNPvember 1885 that such

Can averment was made,
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It is also rele\fant that the other guarantor

.-Raja_chetty had suhmtted to judgment, He did not allege

any oral modifieatien or amendment to the guarantee he had

ecuted . Iﬁa guara.ntee wags in the same terms as the

pellant’s, except as to the amount guaranteed, No reason

hasg 'enAa&vanced as to vhy the respondent bank should have

- ‘izreated the'- 't;wo 'guarantoz‘s differently,

- The trial :}uﬂge heard and paw the witnessea and said
A rather tersely:

UThe argument that the guarantee was

- 1ipited to three BOBThS seeees has

no foundetion of truth in it".

On a consideratlon of the facts and circumstances, I am in

: :agreement with the trial judge. I would dismiss the appeal with

“DATED at VICIORIA this 24" asyor ‘T yoer,

A, HUSTAFA
PRESTDENT



_ In the Seychelles Court of Appeal
R N Pillay Appellant

v

Bafique Francaise Commerciale Respondent

P . Civil Appeal 3 of 1986

1ant to pay ta the respondent (heretpafter called the Bank)
f 225 000 1n respect pf a guarantee given by the appellant to
:"ing repayment of overdraft facilities to the extent of
xtended to one A § Pillay.

Thé guérantee éas given in writing by the appellant on 12.4.1979.
By a plainc dated’ 9 2 84 the Bank claimed from the appellant-as guarantor
the sum of RZS 000/‘ The defence of the appellant was that his guarantee
was limited only to" the period during which A S Pillay was absent from

the cauntry.”

- 'ﬁﬁ*iﬁ*ihe+ﬂank,n‘ diita laim on the guarantee document signed by the
i a&_h_m

appellant.; Ihe appellant gave evidence to the effect that one Leon,

an employee of the Bank, had told him that the guarantee was only for

the period during which A S Pillay would be absent from the country.
Mr Pillay absented himself from the country for about 2 months.

The document which has been produced in Court makes no.mention of
any limitation of its validity. The learned trial Judge found that
the versinn of the appellant “had no foundation of truth in 1t", The
appgl}ant isKChallenging the findings of the learned trial Judge mainly
.'-on‘the-E}ouﬁd tﬁat-ihe evidence of the appellant which was supported by
- that of A 8 Pillay. ‘and was not challented by Counsel for the Bank should
bave bean accepted;ﬁy the Couxt.

VlIhe‘evidence shows'that Leon who was an employee of the Bank had
left the country for the United States since 1982. He could not be
calleé.aa a witness withcat considerable expenses, The fact that the

'ﬁ;appellant‘a evidance to the effect that Leon had told him that the

wonld be valid only for a limited period was not challenged
a did ‘a0 make:that evidence true. It was for the trial Judge to

'ilappreciate- uch evidence.
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There

',Dg;iﬁered atuvfhto?ia this ....57Y.... day of UL A S

ot
H Goburdhun
Justice of Appeal

1987
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TN THESEYCHELLES COURT OF AFPEAL.

Givil fppeal No.3 of 1986

BETH
/
Rajagopal Natarsjan Goa-&l . Appel_}ant
. and LLﬁ ?’ ,@/
Bancme Francaise Commerciale P Respondent

- JUDGMENT OF L4y J.4.

: PL“&J\., .
i _Ehis is 4a.n a.ppeal by R.X. Patel ("the appellant®) from a

the fisual standarg form. The appellant

+ . Je udertook fo pay to the Pank on demand
ﬁiz?:wed or mig‘nt from time to time owe to

e anpeilaxz signed thef'guarantee, and who is gldered by the ppellant

He produced the puarantee, but

~

knowledge of ‘the facts surrcunding the transaction.
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been rejected., We do not know w%y Mr.leon

t was presumably because of the exgense

fsement to. it. Tt is leso relevant, to my

truth in iﬁ; He" had heard and seen the apnellant ang

3. P1ilsy givine
evidence,'

d,ia the person best able to sssess the relishility and
crediblllty of that ev1ﬁencg.

I see no reason to think thot he ceme tp
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