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e focts givi.g rize to this sppeal are as follows. The.
recpondent bank hed lent certain sums of moncy to the 209ellant
compeny, end in so far as this appeal is concerned, the cums lent
were sceured by the appelisnt executing thresc sepsrate chnnges, all
over o piece of land owned by the appellant, being Eﬁrcel'HT43 at
Mare Anglaizc, and on which the anpellant hed erccted a number of
Lwary flats, known as "Vacoa Village". The debt carried stipulated
interest rates which voried from time to time, ranzings from 143
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Cn 13th August, 1984, the Republic of Seychelles comwlsorily .
acquired the land Parcel H743 under the provisions of the Land
Acquisition det 1977 (hereafter called the Act), In terms
of section 11 of the Act the interest of every narty in the

acqguirsd land was converted into a right of compensetion Zfrom the
Hepublic, In accordance with the Act the respondent svbmitted its
claim for ccmpenuutlon as a mortgagee or charsgee, and claimed the
sum of Rz, 629, 709.20. which represented principal and interest as
at the dete of acquizition. Similarly the ampellant claimed
Is, 2. miilion as compensation. Beih the sums were acconted by
the “epublic. By acreement hetween the zppellant and the Republic
the Republic was o pay the apwzellant the 2 million rupses by quarterly
instalments of the capitel sum plus interest at 4% p.a., which rate of
interest was subzenusntly increased to 85 p.a. Ls on 22 January,
1987 four such quarterly peyments had becn mede Lo thr cprellant by the
Republic,
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In May, 1986 the appsllant filed an action in the Supreme  Court
praying for a declarstion that its_liahility to the respondent under
the charres over Parcel H743 had been extinguishad and discharged by
the compulsory acquisition of the szid land by the Republic, that the
arpellant was only liable %o repay the respondent tHe oum of Rs.629,709.20
in full satisfaction of its indebtedness, and that the a;pellahfwwas not
liable to pay ény intercuat or other charges acerued due afier the said
date of acquisition, To make the matter clear, the res;ondeﬁt had
not been paid back the full sum of Rs,629,709.20, and the appellant
was still in debt to the respondent at the date the ap-cliant filed the

declaratory suit.

The appellant relied on the provisions of Seciion 31(5) of the

Act for its proposition, The section readss: . :

"(5) Vhere a mortgazee clgims compensation under this
Aot the acquisition of the lend, shall, to the
extent to which the compensation payable to the
mortzagee under Section 31(1l) is sufficient to
satisly the mortcase debt and interest coste and
charges due to the mortgzagee, ss at ths date of
acquisition, be deemed to have had the effect of
extinguishing the liability of the mo i szor under -
the mortgase as from the date of acquicitionYy

The respondent conceded that the sum azreed as compon

wonsation was
sufficient to satisfy the sum owed by the sppellant a5 at the

dste of
acquisition, but contended that the apnellant remained ligble td_pay
interest cn any sum due and owing at the agreed rate of interest.as.-
charged by the respondent. At the date of the deciaratory suit'thé-~

interest payable was 20% D.a.

In fact the whole issue revolves :around thénﬁéinf whethe? theQT
appellant was liable to pay the agreed rate of inlerest to the respondent
from the date of acquisition until final settlement of iic debt. The
appellant. had contended that the acquisiton of the land by the
Republic had operateed'to crystallize or freeze the debi it owed the
respondent as at the date of acquisition, The cut~off date, as.it-were,
was 1%3th Auzust, 1984, from which date the'appellant claimed that 

its indebledness b the respondent was extinguished, and cpart from
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its liability to pay the respondent the fixed sum of R3.629,709.20,
it wss not liable in r;upect of any interest or charzes for any '

sums dus or owing to the respondent,:.’

The declaratory suit came before Seaton, C, Jo T - 1lcarned
Chief Justice referred to French Jurisprudence in canu%"vlng the
provikions of the Act, Ke referrcd to certain passazes in Dalloz
Repertoire Tratique under the title "Privilezes et Fvgntheques znd to
comments of Dalloz cn the relationship between a mortare and a debt,

e cited intar alia notes 634, and 540

"534, Liliypothéque st un droit accessoire, lc est
donc entache® des nfme vices que 1toblizaticn
princivale et disparait svee elle.......A

640 Ltindivisibilite de lthypothique est cons influence sur
la nature de obligation qu'elle parantiit, 1'%accessoire
ne pouvant relagir sur le principzi¥ '

The lcarned Chief Justicé'was satisfied that thz debi controlu the
morigage, not the reverse, and that a contract fox a mortﬂﬁge consists
‘of twe parts (1) the sscurity (1'hypothéque) and (2) tho loan’ (la crénce).
The Chief Justice soid:

"If the loan is discharged in full then the o
be extinguished, when the loan is paritially re
gecurily remeins on the amounit to which the loan has
been reduced",
He held that on the zccuisition by the Republic of the lond in this
case, the szeuriiy had been ex tinguished, The debt a2lso would have ﬂ”’
been extinguiched, aad it been repsid in full_ffom the cémpensation,
but it wes net yet fully repaid, .He held that the z=s

.

pondent was
thercfore entitled %o demand the agreed rate ofjinterest qn;the_sum._
still due and owing. The learned Chief Justice refused o grant the
declaration prayed for by the appellant. Fvnn that rofusal the-

appellant has appealed to this Courte

Before us Mr, Georges ©r the appellant submitted that since the
compenzotion payable by the Republic wes sufficient to saiisfy the
mortgége debt owed to the respondent by the apnel“an* the Wiability
of the mortgasor, i.e, the appelismt, was extinsuished on the date
of acquisition, by virtuc of the nrovisions of Section I1 (5).

Ir, Georzes conitsnded that the words "extinguishing fthe liobllity,
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I the mortzagor under the mortzase" must mean the full dischargze of the
liability of the mortgagor from the debt and théf the debt itself
would also be extinguiéhed as at the date of acquisition, In sﬁppo:t'
of this contention Mr, Georges relied on Section 32(a) of the Act‘ﬁhich
reads: - ' |

-
[l '

"32 = Where an amount has been paid tc or recovered by a
mortgagee under a moxilgesc in recpeet of a Lizbility which
upon the making of a claim by a mort-agen ic deecmed to
have becn dischorged as from the date of acouicition by
virtue of Section 31(5) - '
(a) the mortravee is liable to repay tha‘ anount to |
the person who paid iteeeeseeesso” '

M, Georges submitted that Section 32(a) would indicatc that the mort*agee
is ‘only entitled to the sum claimed az due on the acqu+z¢tlon date, and
nothing would be due after that date, as any sum paid in excesg o;wsuch
a claim ic repsyable by the mertgazec. He also referrcd to Section
39.which reads:
"39 - where land which iz subject to a mortzage is
compulsorily acquired under this Act and the whole N
part of the mortgags debt is not discharged by viriue .-
of this Act, the mortgacee retains, in reapecu of the whole
or that part of the mortgage debt, ss the case nay be, his
rights and remedies against the mortgagor (o*he* than '
rights and remedies in relation to the land. acaulrﬂd) and
. in relation to any other land which is oubgect to the .
' mortgage”, -
Ir, Ceorges contended that the express retention of the mortsazee's
rizht against the mortragor for any wnpaid sum wbuld be otioséiif-the

mortgagee was in any evenit entitled to - such right,

Hr, Shah for the rcopondent submitted that under the Act, when
the Republic compulserily acquired land, the land acqu =ed would be free from
all interzst obligations, charges and other encunbrancru - Scetion 10(2)
In terms of ucctlon 31(2) a mortgagee can ﬂako a claim for compensatlon
for the prxnclpal and interest due under the mortgage ac at the date of .
acquisition. If the compensation peyable is sufficient'%O'coﬁéggsuéh |
an amount, then the 1iability of the mortgazor under the moptgéééiis-'
discharged, i.e. the liability of the mortgagor tq'p:pvide'éecufity‘fqr'
the debt is extinguished, TIf however the debt is not rspai& or'noﬁ
revaid in full, the original obligotions between the lender'andbfhe
borrower continue, and the debto" continucs to remain lizble for the sum
due and owing until full ﬂajmont, even after the date of «cquls;t;qn.

The Republic, on acquisition, cbtains a clear title frec Trom

-
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'enoombrances, whether the debt due to a mortgagee by 2 mortgagbi;is‘
paid in full or not. In support Mr. Shah relied on Section 37 which
reads: R

. e '
"37 ~ Upon payment or tender of compensation %o the .
morizagee, he shall, if so required by ihe
mortgagor, and at the expensze of the chu-abor,-'.-
exicute a discharge of the mortgage debi to thew. -
extent to which the mortsage debt” ig d1~cha"vedf '
by virtue of section 31(5) " o

¥,

- Mr, Shah’s“point was that the words ™o the extent to which the

mortgnge debt is discharged™ would 1ndlcute that qun if the full
mortgaze debt is not paid the land acquired would vest in »ae'“
R;bublic free of encumbrances as at the dats o*'acqulsxﬁion. '

I will now attempt to construe the relevant SCCu;Oqu of the Act.
Scetion 31(5) speals of "mortzage debih, I thlnk ‘the term in thls‘

apneal, means the debt Oth and sccured by the mortg:cc over Parcel H743-

Once the morigage is dlschar&ed, i.e. the 1and Parcel H74% is released
from the mortgage, but the debt due is not cor net fu11v reraid at such
discharge, then the debt rémaining still dus end owing will no_lonqer
be a mortzase debt but becomes a simple debt. I now tuen in'parti¢ﬁlér
te the words in Section 31(5) ‘ | ‘ |

"he deemed to have had the effect of égtin zuizhing o
the 1liability of the mortgagor undern the mo“tfarc
as from the date of acqulaltlon“

In my view, under the general law of nortvava in Enélﬁnd, and, féé
appears from the learned Chief Justice's cltatlons fron Da lloz, and
in France, leading inevitably to the inference that it would be- the
sapge in Seychelles, the llablllty of a mortgagor under a ?ortpage -
is, that in the egvent the debt uecured ig not paid, the property
nmortgazed ag security for the debt is liable to be sold to meet
such ,a;mcqt In terms of section 31(5) if the"bompgnsqtion-payable
is Sufficient to saticfy the mortgage dedbt as at the dete of adQuisition,S 
the mortgagor is forthwith discharged from liability wunder the mortgage.
The 1igbility under the mortcage is the liability to 3511 the land
mortgaged to repey the borrowed sum, if pecessary.. In my-vieW'{his
means that only the mortzage dedt, i.e. thg‘dgbt; =3 Mcured by the

'.'....'/_t_sf:



mortga 2 and for which the mortgasor is liable under ihe nortgage

is discharged, In thig case if payment of. RS, 629,709 20 had,been mader _:-"
to the recpondent at the date of acquisition, ‘the debt slso could have'

been extinguizhed, DBut if the debt was not or not ”ully repaid, then

4

the liabilify of the mortgagor under the mortzage wﬁs_a oped. d*scharﬂed,-?7

because the hopubllc took the acoulﬂod land free from encu1branceu.
However the dgbtor would remsin liable for the wnpeid nart of the debi,
The remaining debt would no longer be a mortgage debt but becoméé
a simple debt, unsecured and wowld rsnk pari pasosu with other o
unsecured creditors, And this simple debt would carry interes

at the agreed rates as conleined in the original loan agreement

entered into between the psrties,

Section 32 refers to @ wmortgage debt, and I think the provisions
therein merely make provicion for a refund of any double *'"nent towards

-

such mortgace debi,

In ny view the provisions of Seetlon 39 provide thaﬁ_if'the
compenaotion clalm by @ nortgagee is not made or if the combensation
is insufficient to discharge the mortzage debt as at the date of
acquisition, the mortgagee would retain his rizhts abulnst the mortgacor.
in all other respects, 1ncludang the right over anj other 1 nd subaect
o the mortzaze, but that the charge over the land’ acnul*ca Uould be
extinguiched, A plece of land acquired under the %cu wonld be free

¢

of encumbramces in any circumgtance, In this connectlon the prov;szons
of fection 31{6) and (7) would =zeem relevant. '

®21(6) 4 mortzagee who waives his rights to
compensation is absolutely debarred Irom
clalmlnb or recovering as mortgagee any
compensstion or other amount from the
Republic,

. (7) Waiver of his rights to COmpensatlon by a moritgagee |
or failure by a moritzezece to claim conpencation,
does not affect his rights and remedies sjainst the
mortgagor or in respect of land included in the
mortgaze other than the land acguiredl”

veendlT
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Mr, Georges observed that it would bear harshiy on the eppellant
if it had to pay & high rate of intercst to the'respondent when the -
Republic is currently paying he:appellant-st the rzte of 8% p.a.
on the balance of the unnaid claim, That iz true, but the appellaﬁt
was the borrower and had egrecd to pay the rates of ™nterest charged,

and cannot now escane from the burden.

I think that the lcarned Chief Justice had come to the ri?ht.

conclusion. I would dismiss the appeal, As the parties have

requested, I would make no oxder as lo cozts,

Dated at this . day of 1988

QW

President,

e
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In the Court of Appeal of Seychelles

Anglo Welsh Investments Ltd Appellant
v
Banque Francaise Commerciale i Respondent

Ocean Indien

Civil Appeal 9 of 1987

Judgment of Goburdhun J A

I have had the advantage of reading in draft the judgment of
Mustapha P,which fully states the law and the facts of this appeal
and 1 do not have much to add.

The task before the court is to find out the meaning of the words

"liability of the mortgagor under the mortgage" which appear in S. 31 (5)

of the Lands Acquisition Act. Does S. 31 (5) extinguish only the
security which a mortgage gives or does it extinguish the totality of

the debt- of the mortgagor as well?

According to me the answer is to be found in the very words of
the text. It is to be noted that the word liability is qualified by
the words "under the mortgage". I do not find any reason why the word
mortgage should not be given its normal meaning. In my view 'mortgage’
cannot mean both the debt and security. It can only mean the security.
The definition of mortgage/Shroud's Judicial Dictionary is not relevant

in our context.

Accordiﬁg to a basic principle of interpretation a word or text
which is clear and unambiguous does not call for any interpretation.
Such a word or text should be given its normal meaning. In my view
therefore the words "liability under the mortgage” being clear and

unambiguous, do nol. call for any interpretation.
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However as the case for the appellant has been argued and
considered at length by all sides I have also considered the submissions

made by counsel for the appellant but I have found them to be uncon-

at
'

vincing.

In his judgment the learned Chief Justice referred to S. 37 and
S. 39 of the Lands Acquisition Act and said the following:

"I believe that some guidance as to the meaning of S. 35(1) is
provided by a consideration of SS. 37 and 39. S. 37 provides that
once the mortgagee has been paid compensation, the mortgagor may
reguire him to execute a discharge of the mortgage debt 'to the
extent to which the mortgage debt is discharged by virtue of

$. 31(5)." This seems to imply that after acquisition the mortgage
.debt may be discharged fully or partially: if the compensation

is not enough to pay the amount due in full, the liability of the
mortgagor is reduced but not extinguished. S. 37 therefore

suggests a qualified meaning for the phrase in S. 31(5) that speaks

of ‘extinguishing the liability of the mortgager under the

mortgage.'

S. 39 provides that where land is compulsorily acquired 'and the
whole or a part of the mortgage debt is not discharged by virtue
of this Act, the mortgagee retains, in respect of the whole or
that part of the mortgage debt, as the case may be, his rights and
remedies against the mortgagor (other than rights and remedies in
relation to the land acquired) ..... '. Would a mortgagee who has
received compensation which discharges part of the mortgage debt
have 'rights and remedies', if acquisition had the effect of
extinguishing the liability of the mortgagor completely under

S. 31(5)?775urely the phrase in S. 31(5) must be interpreted so

as to leave the liability of the mortgagor for whatever portion

of the mortgage debt is unpaid. It is with regard to that reduced
portion of the debt that a mortgagee will still have some 'rights

and remedies."



I endorse the views expressed in above extracts of the judgment
and agree with the conclusion reached by the learned Chief Justice.
I agree that the appellant cannot escape from his contractual obligations

however harsh they may be.

L~

I dismiss the appeal.

H Goburdhun
Justice of Appeal

Supreme Court, Victoria

June 1988

‘a' o et e [arg AN B Cerpm -



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10

