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gTShah for Appellant
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JUDGMENT OF MUSTAFA P.

The Appellant was the Defendant in the Supreme Court where he was
sued by the Respondent on an action for defamation. The
Appellant was alleged to have uttered and published the following
words to the son of the Respondent in the presence of other
persons:

"Your father has since the last time I saw him at the
Yacht Club been very insolent and what more very stupid
and ignorant about the letter he sent to the President
about the complaint. I've seen the letter to the
President it shows his stupidity and his character does
not £fit Rita, and what more guys like Guy who I heard
has done a lot for this country should be shot.™

In his glaint in the Supreme Court the Respondent had stated that
he was ap ex-Minister in the Government of Seychelles. He
al;eggé';hat the above quoted words in their natural and ordinary
I#ﬁean;hg”meant and were understood to mean that:
{f {a) The Respondent is a person of low standing.

(b) That he is incompetent and stupid and a hyprocrite

(¢} That he is not a fit person to be received in
society.

As a result of the words uttered and published the Respondent
claimed that he had been injured in his credit, character and
reputation and brought into public ridicule, hatred and contempt.
He asked for damages which he assessed at Rs. 50,000.



In his defence the Appellant admitted that the Respondent was an
ex-Minister of the Government of Seychelles and denied 2ach and
every other allegation in the plaint.

Tt will be seen at once that the acticon was based on slander and
that only general damages had been claimed. Thers was no
averment or allegation or prool of any special damage.

Seaton C.J. tried the case. He found that the Appellant did
utter and publish the words complained of. He found that the
Respondent did not allege or prove any special damage and could
not recover on that score. He held that:

"the Plaintiff is an elder statesman, fregquently
consulted for his political advice and enjoving the
confidence of the highest official in the country.
has not renounced a policital calling or career and
willing to resume such more actively as soon &3 his
health permits and the people desire. Although I find
the natural and ordinary meaning of the words are not
all that which is alleged in the plaint, nevertheless,
I find that in what reasonable men would understand as
their ordinary and natural meaning, they ars
defamatory. To say of a man who has been a holder cf
high office and maintains an active interest and
continueg to play the role he doeg in public 1ife such
words is to dimpute want of integrity cr dishonest

conduct. That seems to me to be defamatcecry peor =o.
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Seaton €.J. found for the Respendent and awarded him Es. 20,000
as general damanges. From that dec¢islon the Appellant is
appealing.

In an action based on slander, a FPlaintiff must show that it is
either actionable per se or that he has suffered special danmage.
I need not concern myself with the issue ¢f special damages in
thisg appeal, as the Chief Justice had found that there was no
special damage and there has been no cross-appeal from that
finding. For spoken words to be actionable per se they must come
under one of four heads. They briefly are:

{1 words carning rphvsical suffering
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{2} words impuiing a contagious dlgeass

(3} words calceulated in some
ciffilce, prefession, calling, trade o vRiness neld ov
carried on DY noat




This, as both counsel have agreed, is the position of the law of
slander in England, and by virtue of The Civil Code of Seychelles
1975, is also the law in Seychelles.

Mr. Shah, who appeared for the Appellant in this appeal submitted
as follows. He contended that if the spoken words were
actionable per se, they must fall under one of the four
categories above mentioned. The only category under which the
Regpondent c¢ould possibly succeed would be under head (3), ie.
words calculated to disparage a perscn in his office, profession,
etc. Mr. Shah submitted that the Respondent, at the time the
words were uttered, was holding no office, profession or calling.
The Respondent had been an ex—-Minister of the Government of
Seychelles; he was not, at the material time, a Minister or any
other Government or Party official. He was, in fact, a retired
politician, a private citizen, perhaps a highly respected and
rrivileged private citizen, but nevertheless was holding no paid-
or hconorary office of any kind. In any event the spoken words
did not allege nor did the Respondent contend that they alleged
unfitness, incompetence, incapacity or dishonest or disgraceful
conduct such as would render him incapable of holding such
office. Mr. Shah's argument was that Seaton C.J. erred in
concluding that the Respondent was in effect holding a phanton
office when he was not, and further erred in holding that the
speken words complained of "impute want of integrity or dishonest
conduct.” In the plaint the meaning ¢f such words was set out
and such meaning did not refer to want of integrity or dishonest
conduct.

Mr. Juliiette who appeared for the Respondent attempted bto support
the finding of the Chief Justice. He contended that the Chief
Justice was entitled to ascribe to the spoken words the meaning
he did, even if such was not averred in the plaint nor alleged in
evidence by the Respondent. He stated that the Respondent was
interested in politics although he had retired from office. He
submitted that the Chief Justice wasg entitled te conclude that
the Respondent was holding some sort of coffice, however nebulous
the office might be. That, he <contended, was a finding of fact
by a trial judge. :

I am satisfied that at the time the Appellant uttered and
publizhed the words complained of, the Respondent was helding no
office of any kind, either an office of profit or an honorary
office. That was perfectly clear from the evidence adduced at
the trial. He was a highly respected private citizen, an
ex—Minister of the Government and had the privilege of access to
the highest reaches of officialdom. The words uttered were
objectionable and in bad taste, a case of wvulgar abuse, and they
could not bear the meaning ascribed to them by the Chief Justice.
They did not allege any want of integrity or dishonest conduct.
That finding by the Chief Justice was ultra petita. I believe



that the Chief Justice erred in holding that those spoken words
were actiocnable per se, as they could not possibly have been
calculated to disparage the Respondent in his office, profession,
ete. as the Respondent was not heolding any at the material time.

I would allow the appeal, set aside the order of the Suprenme
Court and substitute therefor an order that the claim be
digmissed. I would award costs to the Appellant both here and

below.

l'{.—----
Dated at 122::&;&Aa thiz ,S day of L%%%A;g 19%0.
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A. Mustafa
President
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The respondent is an ex-Minister in the Government of Seychelles.

The appellant is an employee of the Seychelles Marketting Board

working as Manager.

On the 17th  October 1987, at the Katiolo Night Club, Mahe, the

appellant was alleged to have said the following words to the son

of the respondent:
"Your father has since, the last time I saw him at the Yacht Club,

been very insolent and what more very stupid and ignorant about

the letfer he sent to Lhe President about the complaint. lfve

seen the letter to the President and it shows his stupidity and

hls character does not fit Rita, and what more guys like Cuy who

I heard has done a lot for this Country should be shot."

The respondent considering the alleged words to be defamatory of
him instituted proceedings against the appellant before the Supreme
Court. In his plaint he stated that the "words refer to and are

understood to refer” to hin and wer= defamatory. He coamplained

that by the publicanion of these words "he has been severely in jured

in his credit, character and reputation and has been brought into

public ridicule, hatred and contempt'. He assessed the damages

suffered by him in the sum of R 50,000 which amount he claimed

from the appellant.



Apart from admitting that the respondent was an ex-Minister, the
appellant denied all the allegations made 1in the plaint.
The Learned Chief Justice who heard the case found that the respondent
said the words as alleged. He also found that the words were defama-
tory and actionable per se and the respondent "has suffered in his

credit, character and reputation" and "has been brought into public

ridicule, hatred and contempt". He granted respondent R 20,000

as general damages.

The appellant is challenging the judgment of the Learned Chiefl
Justice on several grounds. I only need consider ground 1 which
reads as follows: In the circumstances, the words complained of

were not actionable in the absence of proof of special damages.

Under the Enélish Law, which 1s the law applicable to defamation
in the Seychelles, an action for slander will lie without proof of
special damage only where the spoken words can be brought under
four heads, one of which being "words calculated to disp'ar‘age a
plaintiff in some office, profession, calling, trade or business
held or carried on by him at the time of" the publication®. This

being the only head relevant to this case I need not reproduce

the other three categories.

When the spoken words do not fall under one of the four heads,
the plaintiff can only maintain an action of slander, if he has
suffered special damage.- And this is so however disgraceful the
slanderous imputation may be and however certain it is that it
will injure the reputation of the plaintiff. Jones v Jones (1916)
1 K.B. 351. In such cases the actual damage alone is the very
gist of the action and must be proved specially and with certainty.

(Gatley, Libel & Slander 8 th edition — para 202).



It is clear from the evidence that at the relevant time the
respondent was holding no coffice and had no profession or
calling. It is true he is an "elder statesman' who has not
renounced politics and is available for consultation in
political matters - but this would not bring him under the

catesgory mentioned above.

As the respondent failed (1) %o bring his case under one of
the four heads and (2) to prove special damaze, I am of the

view that his claim for damapes should have been dismissed.

I would accordingly allow the appeal, guash the order of the

Supreme Court and substituie one dismissing the respondent’s c¢laim.

I would oxder the respondernt to pay the costs of this appeal

and of the court below.

Dated at [@M RIS vrer & T u.. day of

..... \C;‘r‘-‘—( .. 1990,

(o olle~
W
H. Goburdhun

{Justice of Appeal)
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Judgment of d'arifat J.

The Respondent, (E1laintiff in the Supreme Court)
claimed from the fppcllant (Deferdant in the Sdpreme Court)
damdges in the sum of Ru 50,000 for that the Flaintiff who
degeribes pimsclf ay an ex~Minister in the Government of sey-
chelles avers that on the 17th Coctober 1987 at the Katiolo
Night Cilub, Anse Faure, Moehe, ceychelles, the Deferdant said
the following words to und in fthe prescnce of Rdward Lindn
and Denis Gemmel. "Your father hus since, the last time I
saw nhim ot the Yacht Clul, becr very insolent and whot more

very stupid and tonorant about the letter he sent to the Fre~

sident about the complaint. I've seen the lstter to the Fresi-
dent and it shows hig stupidity ond his character does not fit
Rita, end whot more guys like Guy who I heard has done a lot for

this Country shouwld boe shot".

The Defcnecewas w general derial.
7

The case was heard by scaton C.J. (as he then was).
Judpment was delivered on the 12th June 1989. The Appellant
was ordercd to pay to the Respondent the sum of Rs 20,000 damages

nlus costs.

The dppellant is now syppecling te this Court on

the following grounds :-—

J. In the circumstuncos, the words complained of
were not actionuble in the ubsence of proof of specianl damagce.

-~y

2. It was not pleaded in the statement of clzuim that
the words complained of werce calculated te disparage the Respon~

dent in his office profession, calling, trade or businsss.



3. The statement of claim did not allege what
office the Respondent held or what profession, calling,
trude or busincess was carried or by him 2t the time

when the words complained of were pullished.

4. FBEven if it is accepted that as an ex-Minister,
the Respondent, at the time when the words complained of
were published, held the honorary office or calling of an
clder stutesmun, sdach worde cannot be held to impute some
want of intcority or some corrupt or dishonest conduct on
the part of the Respondent, generally ond more specifi-
cally, in the dischurge of such office or calling, and

conseyuently would not bhoe actionable per sec.

5. In the circumstinces of the publication, the

damages cwarded for the slander are manifestly excessive.

The findings of fuct are not in dispute. The
appellant's submissions are that on those findings of fact

he 1s not lezally liable to pay domoges tc the Respondent.

Counsels for the Appellant and the Respondent are
agreed that the issuwes raised arce issues of law; that at
the time when the Appellunt spoke the words alleged to be
actionable the law applicable in Seychelles was the same
a8 the loaw of England in the ycar 1975; and that the English

law of 1975 is the samc as the present law of England.

Counsecl for the sappellant sddresscd us on,grounds 2

and 3 of the Memorandum of Appeal.



il
.

In his submission these two grounds taken together

raise the following yucgtions

(1) Does the statement of claim allege what
"oftico the Respendont held at the time when

the words complained of were publisghed 7

(ii) Docs the statement of claim allege that the
words conplained ol were calculated to dis—

parage the Respondent "in his office"?

The Bespondcent did not uver ner aid he prove that
he had suffcered any cpeciel domazge as a result of the words
spoken by the appcllant. Therefore in order to succeed in his
action aguinst Appellant Counscl for the Appellant submitted
that the Respondent had to show that the words spoken by the
Appellent were zcetiornable per se and were calceulated to dis-
purage the Respondent in the office he was holding at ths

time the words were spokon,

In his judgment the lcurpcd Chief Justice Tound as

follows

"I would, with respeet, asree with counsel for the
bofendant, that there was in the kPlaint no zllegation that
special damures were suffered as a direct and natural result
of the words spolen. The Flaintiff cannot therefore recover

for any busincss Joss".

1%, therefore became neccesary to ascertain :

(1) what officc if any the Respondent held at the
time the words were spoken, and
(2) whether the words complained of were calculated

1o disparage the Respondent in his office.

!

n.-!o/-lolu



4.

With great respect the learned Chief Justice has

not applicd his mind fto those yuesticns.

The Flaint avers that the Respondent is an "ex-—
Minister" (para. 1) that the publication of the words
hus severely injured his credit, character znd reputation
{paru.8) but does not aver thut the said words were cal—

culated to dispuruge the Respondent in his office.

The learned Chief Justice found that reasonzble men
would wnderstund the words complained of as meaning that
the ¥laintiff is incompetent and unfit to hold the office
which he claims to hold (sic). He then proceeds to as—
certain what is that office which the Ylaintiff would be
holding and he writes : "what 1f any office is the Plair-
tiffts"? It would appear thual the learned Chief Justics
inferrced that beczuse the Respondent is an "elderly state-
sman freguently consulted for his gpolidical advice and en-—
joying the confidcerce of the hishest officiasl in the coun-
try", because "he has not renounced a political calling or
carecr or the holding of hish office ir the party and is
willing to resume such more actively as soon as his health
permits and the people desire", he 1s the holder of an
office, wnd there¢fore that the words used were calculated

to disparuge the Respondent in that office.

In the course of his address counsel for the Appellant
agreed that the Respondoent was an ex-Minister bhut submitted
that he was not holding an ¢ffice not even an honorary cne.
He also asreed, that Resporndent took an active interest in
politics and was engaged in trade., But submitted that
Respondent could not identify the office in relation to
which the words used could Le sald to bave disgparaged him in
that offico.



5.

On the evidence adduced at the trial I would
find that at the time the words werc spoken the Respondent
was not cccupying on office wund thut conscouently the
words uscd cennot be suid to have been calculated to dis~
parege the Respondent in an office which he wus not ocoupy-

ine.

In the absence of speciul damage which was neither
alleged or proved the words complained of are not actionable
per se, us they do not 211 under onc of the four heads

which arc actionable without proof of special damage.

I must therefore with respect find that the Appel-

lunt must sducceed on zgrounds 1, 2 and 3 token together.

I would zlleow the appesnl and find that the judagment
of the leurned Chief Justice should be yuashed. Respondent
to pay the costs of the sppenl,

: T gl
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C. d'Arifat
Justice of Appeal

Delivered at Victoria this 5th day of April, 1990.
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