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1% 3 S wo int cutory rulings of
Taie 16 an 3pgest from two interlo Y g

rhe Suprene Court of sevchelles (Perera 1) made petnbl

Pe

rively on 3rd and 8th June 1992 in a sult wetween the
appellant, (Plaintiff) and the respondent, {defendant).

The two rulings nertain to an identical guestion namelys
whe+her the unsworn personal answers of the respondent
consktituted keginning of proof rendering likely the fact
alleged by tne appellant such a3 would render oral evidence

sdmissible against or beyond the document execuhed by the

The appellant who is a German ne:ional resident 1in
Germany commenced +nis sult againct the resoondent a
1lois national ordina 11y resident in Germany and

n

e ClLy
married to a German naticnal ~laiming among other things

=z

rescission of a contract OF transfer dated 15th October,
1984 in so far asz it ~onmarned & parcel H1056 and to

that on 26th March 1980 the 3g¢ sed two parcels
»f land, describsd as U175 and H1058 situaste at Mahe
Anglaise, ahe. The appellant's case is that some time
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in 1984 believing that the political situation in
Seychelles was such that it would be in his best interest
if his property in Seychelles were held by a Seychellois
national instead of himself, he arranged with the respon-
dent to come to Seychelles to sort things cut for him and
that it was intended that he would transfer parcels H1035
and H1056 to the respondent temporarily so she would hold
the property on behalf and to the benefit of the appellant
until "things got bettar in Seychelles" when the property
would pbe returned to the appellant. As & consequence of
the arrangement, the respondent came to Seychelles and
ultimately a document registered in Register A37 No, 3966
was signed on 15th Octobsr 1984 by the respondent as
purchaser and an agent and proxy for the plaintiff as vendor.
That document shows inter-zlia that the parties agreed that:=-
"In consideration of the sum of Five hundred
thousand rupees R.500,000 which sum was paid
by the purchaser to *He vendor the receipt
of which the vendor hereby acknowledges and
consents unts the purchaser full and valid
discharge thereof, the vendor hereby sells
gives up, abandons and conveys untc the
purchaser who accepts the same, a portion of
land of the extent of 3,001 acres (12,152 square
metres) situate at Mahe Anglaise, Mehe, registered
as parcels H1055 and H1056 ..."
The apgpellant contending that cartain actions of the respon-
dent was an appropriation and conversion of the property to

her own use and thati she had thereby committed a bresach »f
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e rangement whereby she would hold such proparty on
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hzlf and for the banefit of the respondent,
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nstituted
zult at the Supreme Court, The respondent filed and

rved a statement of def
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ence denving the substance of the



appellant's case and averring that the parcels of land’
were transferred to her as "compensation" for a debt
due by the appellant to the respondent's husbande. She

denied that such transfer was temporary.

The question with which the two rulings and this
appeal are concerned arose in this way: After the respon-
dent early in the proceedings has been examined pursuant
to Section 167 of the Code of Civil Procedure on personal
answers,an objection based on Article 1341 of the Civil
Code was ralsed in the course of the evidence of the
appellant to the question as to what he did about his
property pursuant to his fzar that they could be seized.
His answer would have been oral evidence beyond and against
the document of transfer of the parcels of land to the
respondent.s The learned Judge after hearing counsel on the
objectionsupheld the objection by his ruling of 3rd June
1922 on the main ground that in her personal answer the
respondent's explanation for the transaction Jdid not consti-
tute an admission that the transaction was a fictitious one,
He held therefore that there had there been no beginning of

procf to render the facts alleged by the appellant likelv.

The ruling of 8th June 1992 follows upon an attempt
by the appellant in the course of his evidence to tender
two documents (items 17 and 24), The admissibility of
those two documents ere ohjected to on the ground that
they would constitute oral evidence in a written form,
As noted by the earned Judge, i1tem 17 iz an undated letior

1
alleged to have been written by the appellsnt to the respon-
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ructing the respondent to execute a fictitious
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contract on the basis that the sale price was paid in Germany
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and item 24 is a letter dated 21st November 1986 alleged
tc have been written by the appellant tc the respondent
tending to establish that the intention of the parties

was for the respondent to hold the property in trusé for
hime The learned Judge ruled that the two documents,

both emanating from the appellant and not from the respon=-
dent, are self serving and that as such their production
would be tantamount to leading oral evidence in a writt
form. He held that in the circumstances of this case, the

two documents fall within the prohibition in Article 1241

and outside any of the exceptions thereto contained in

Article 1347,

Article 2241 provides that:-

"Anv matter the value of which exceeds 500C Rupecs
shall reguire a dccument drawn up by a notary

or under private signature, even for & voluntary
deposit and no oral evidence shall e admissible
against and beyond such dccument nor in respect
of what iz alileged to have been sz2id prior to or
at or since the time when such document was drawn
up, even if the matter relates to a sum of less
than 500C Rupees

The zbove is without prejudice to the rules
prescrited in the laws relating toc commerce."

Article 1347 provides that the rule contaired in
Article 1341 (and cthers not relevant to this appeal) shell

not apply if there is writing providing initizl proof,
r £

€ ’
answers cf the person ageinst whom the claim is made or of
his agent upon an examination of such person is treated as
providing initial proof if it renders the fncts alleged
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likaly. The trial court may hold that the answers render

the facts alleged likely in certain circumstances,

The applicable rules are clear and have not been a
subject of contention at the court below and on this
appeal. The issue is whether the circumstances of the
case fall within the extension of the exceptions provided
by Article 13247, The learned trial Judge held that they
46 not. Counsel for the appellant by his four grounds of
appeal and argument carefully presented in support thereof
contend that the learned Judge erred in law in sc holdinge
The main grounds on which the appellant's case rested on
this peal are that the respondent gave inconsistent
answers and her admission in her unsworn personal answars

thzt she did not pay any money for the propsrty,.

On a consideration of the gquestion whether percsonal
answers of a party provides initial preccf, the issue of
ity of the person examined does nct arise for consi-
n, nor is the question whsther her answers are
probative of the appellant's ¢laim, or not. What comes for
c o] i

eration is whether by her conduct on hser examination

on her personal answers, for instance, her inccasistency
n
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and her prevarication or outright rcfusal +

r
the answers she gave, the court, on her personal answers,
h

could come to & conclusion that the facks alleged by the
appellant are likely. The learned Judge took a rzther
restricted view of the matter by not consiZering the incon-
sistencies and prevarications in the ccursz of the examinae
Lion 9f the rospondent on her persoanal answers as well as

. 2 - o -~ o 3 - -3 o g~
vhat she admitted by her parso:
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In my view,

grounds on which

— 6 -

there is ample just

appellant criticise

ficzetion for the

i
d the ruling.

Tnconsistencies and admissions are contained in the

respondent's personal answers as the following passages

from the record to which counsel called the attention of

the court shows-

le "Q.

Ae

Were you coming to Seychelles tc

dO any kind s 858 00820 ¢

I came to Sevychelles, Mr., Eotel
with my huskand had an arrangement
of commission of which then it was
at that time. id my fare to
Sychelles, the tax and then ofcourse

recelive a cent from me for

that pnropertve The money that he owes

my hUSband t.’.is Of SOINeSIS ‘v‘Jhat he -ccnoc.c’

land.

r

Rut 4id you pay any money for tha

What was thils arrangement, how was the

land transferred to your name with you
n

D0 I understand you ko say you did not

0007/
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26 MQe eesessssss YOU have said that there

was an arrangement between your husband
and the plaintiff, Mr. Botel which was
made and which caused Mr., Botel to put the

house in your name, is that correct?
A. That's rightj

Q. At that time you did not know of this

arrangement
Aes NOo

Qe And then you mentioned some commission

which was paying?
he Yes

Qs Was that commission the arrangement?

’
in Germany and I think this was
r

the reasasn why he was

03]

a

these things to pay inte my n

as possible then my husband later on refused."
e "Q. As far as you kxnow today, has your huskand got

this commission?

Ao No,

These pazsages show unmistakably that contrary to what was
containad in Cxh. P21 signed by the respondent the appellant,
according to her, received "no cent" from her. As to the

arrangement with her hustand which she mentionad, she shifted

h

rom a positisn thzt she did not kxnow what it was about

e/




P

until later, tc an emphatic claim that it was an alleged
commission; vet later, that it was not about commission

but something related to the appellant's bankruptcy and

finally on the questicn of commission she said her husband

had not got the alleged commission contrary to the
g

earlier stand in effect that the property was transferred

In lieu of a commission owed to her husband. At every
staje, she gave new or different versions of the zlleged

angement with her husband. That is inconsistency.

[

ver version one considers, it
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admission that no money was peid to the zppellaent

)
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by the responder

m
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In my judgment, on a careful
respondent's perscnal answers, those a:

N
ictinctly constitute a beginning of pro

- ) ing
rendering likely the contract which the plaintiff seek:
to prove by orzl cvidencee. The learned J 14 ha

s manifect that there

u
s2 held and allowed the appellant to adduce oral
ol

to prove fa

c
aragrephs 5 = 8 thereof,
P greg

For these reascns,
aside the orders of the
objections of the resp
oral evidence in

Detweresd  2n o lurf

tz elleged in his plaint and

I would allow the appeal and set

Supreme Court and overrule the

.

pondent tc the appellant adducing

accordance with his plaint,
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Ae prtlenc 7 e Jucticé U Hluan.
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In the Seychelles Court of Appeal

T.A.H Botel : Appellant
v/s

S A M Ruddenklau Respondent

Valabhiji with Shah for appellant

Georsges for respondent

Judgement of Goburdhun J.A

-

Appe}lant brought an action before the Supreme Court seeking to rescind a sale
by a deed of a portion of land at Mare Anglaise, Mahé to respondent. The con-
sideration stated in the deed for the sale was R500,000. 1In his plaint appel-

lant alleged that it was agreed between him and respondent that respondent

would "held ﬁhe property on behalf and to the benefit of the plaintiff {now

appellant) unti'l’ things got better iun Seychelles when the property would be

: o
rftdrned tqrtﬁg'plaintiff" (now appellant).
58 o ’-’ d

Appeii@nt further alleged in his plaint that the consideration of R500,000.
mentioned in the deed was not paid by respondent to him.

Appellant called the respondent on her personal answers and his Counsel argued
before the learned trial judge that the personal answers of the respondent
constituted a beginning of proof in writing and he should be allowed to prove

his case by oral evidence.
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After hearing Counsel from both'sides the learned trial judge disallowed oral
evidence. 1 do not propose to consider the second ruling of the learned judge
disallowing production of two self-serving letters for reasons which are ob-
vious. Appellant is challenging, the.ruling of the learned judge disallowing

oral evidence on several grounds which do not need reproduction.

In her personal answers respondent admitted that she did not pay any money for
the land. When asked by Counsel for appellant: what was the arrangement, how
was the land transferred to vou with vou not paving a single cent? Her answer
was: 'In that case you should ask Mr Botel or my husband’. When asked by
Counsel: 'Do 1 understand vou to say that you did not know’. She answered:
'’ 1 did afterwards’. When pressed again: 'At that time you did not know’.

She replied: 'No'. She continued in her answers to be reticent and vague.

Personal answers may constitute a beginning of proof in writing. This is what

we read in Dalloz CCA. notes 179 and 189 under a¢t 1347:

"179. Les réponses des parties, dans un interrogatoire sur faits et articles

bien que non signées d’elles, ont le caractére d’actes émanant de ces parties.

189.....0n peut considérer comme commencement de preuve par écrit les

"

réticences de la partie.



The following extract from Planiol et Ripert at para. 1534 of Vol 7 of Droit
Civil (2nd edition) is pertinent: Il ressort de décisions jurisprudentielles
que le fait établi par le commencement de preuve doit rendre a premiére vue le
fait allégué vraisemblable, éue la vraisemblance n'est pas 1’apparence de la

vérité, mals ce qui est probable.....

A reading of the personal answers of respondent has satisfied me that Sshe was

untruthful, reticent, inconsistent and evasive.

\pplying the above cited principles to the case I find that the personal
answers of respondent render likely the alleged version of appellant and con-

=

stitute a beginning of proof in writing. opening the door to oral evidence,
I would accordingly allow the appeal and set aside the order of the learned

Judge disallowing oral evidence. [ would order that the costs of this appeal

bhe 1n the cause,
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