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Reasons for Judgment of the Court

In this case Dave Benoiton ("the 1st Appellant'")
was convicted at the Supreme Court with Pascal Tirant
("the 2nd Appellant™)} of Possession of firearms, charged
in the 1st count, and possession of ammunition, charged
in the 2nd count, contrary, respectively, to section 84(1)
read wlith section 23 of the Penal Code. They were each
sentenced to three years imprisonment on the 1st count and
two years imprisonment on the 2nd count. Both sentences
were to run concurrently. They have appealed from thelr
conviction, On Sth July 1996 thelr appeals were allowed
and thelr convictions set aside. We now give reasons for

our decision.

The prosecution's case as summarised by the trial

Judge was that on the 14th July 1923, in the evening, Police
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Officers at Cascade Police Station had srected a road

block by placing a police vehicle CS 5914 on one side

of the road., Two Police Officers, namely, Inspector

Desire Esparcn and Corporal Bibi manned the saild rosxd
blocks Insp=cteor Desirs Esparon stood some feat from

the sntrace of Cascade Folice sStation, whilst Corporal.Bibi
w23 in the said Police car behind the driviar wheel,
Apprivats car registration No. 56226 travelling from North
and procssding towards the South avoided th= road block and
continusd on its wvay without stopoing. Iinmediately thece-
after PMU offigers who wvars in a PMU jesp sursued the zaid

car. = 3aid je~p wos driven Tty Y, I. Sonifcoc .,

n! Inspecicr Ysparon followe? in polics car
raziszration No. 33 5314, _When they reach=2 the entrancs
of a lane past the= Golden Zg3s, the Tlu=s car ragistration

Noo 55226 had stooped a2t che s21d enbrarce lesding to the

i

low cost Housing ostzle, P, C. Victor who sat astrils con

the door of the Folice vehicls <riven by Corporal 5ibil saw
the first accused leave car 36226 tnrough the window cf the
Ariver's doore Ha had withr nim "something which regeabled

a rifls." Whilst running away the first accused (2nd appel-
lant) turned back ani FC Victor recognised him. PO Yictor
also saw tha seconi accused (1st Appellant) running towards
tha left sicde of the lana. H= sursued the 2nd &pp=liant up
to the junctisn of the ssid lan=. After he lost thaet
app=llant, he retrac=d his -t=ps towards the Polic= vehiclese
Upon a search of the crea, the nolice rfound the 1st Appallant
sltting in a marshy and bushy area. A search of the vicinity
of tiie Housing Zstate was then undertaken whareupon an AK 47
with 1ts magazine containing 40 tullats were found lying
nezr a rock 150 - 270 fFeab {rom ths nlaces wh=re the 1st Aguci-

lant ned osen hiiling. the AK 47, its nagazine and bulletrs
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were producsd In evidence at the trial. The 2nd Appel-
lant wés arrssied by ASP Guy Roucou at hls home at
Brillant batween 8 and 10 km from the scene 2f the crima
at about 11.15 p.m.

The 1st appellant who plsadad Not Guilty to the

& al=cied not to glve evifencs=. Thne éﬁ& annsallant
gave evidencs= denying th= charge. His iafence we3 an alibi,
In summary, his evidence was that on the night in question,
he wz:z ot home with his wife and three children. According
to himaduring the Cay he was working on a Spanish ship and

]

ne went hors a2t apout & pemas  Arriviane hone, according to
himy, h= h=lg«d nis wifs {5 cock, @zh=c hizs clothes, had his
suppar, watoned the sevarn o'clock nsws on fsi=vision and
thers=alter went te bed zand fall asli=ap, Has 3aid thatrhe WA s

slezzing at None zt the time when the allegsd incident

hapgpens=d,

aftar airecting himself on the law &s regards ifidentifi-
cation and the standard of proofl, the learnsd trial Judqge
foung that the evidance of identification of th= Znd aposl-
lant (lst acrused) was correct. He considered the lighting
conaifion under which the identification of the 2nd Appslliant
was made and held that it was good. Turniny to thae fact that
this appeilsnt was arresced at nhis home slseping when he was
arrasted, he sald:

"A period of time of at least 30 to 43 minutes

had elapsed from the time he had =scap=d at

Cascade up to the time he was arrested aut his

home. The Police officars who drove tha jsep

took petween 8 to © minutes to reach the house

of the fiprst accusad fror Cascade, It is there-

fors not impossible “or gomeon<« to run that

distance Iin the s.ace of 30 minutes, The agcused
iz a younyg man ani if he wes &ixle to run lesbar
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than PZ Victor who is younger than him
then it is not impossipble {or the first
accusad te have coversd thet distance
within thirty minutes,™

L3

that his identificetion wes reinforced Ly the fact that
he was found hiding in the midst of a marshy and bushy
land,

[
®

The learned trial Judge afb=r noting the discrepan =
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in the prosecution's csse and noldinz that thoze discre

L cles did not detrwct from the faof thabt ha Lwo arpellants
stration Ho. 35226 or in any way
suvport to the view that the wilnessss wsre lying or

nis conclusion in regard o the case

ggainst the bwo aposmilants in ths following words,

I am satisfi«d that the two accused sach
having an AK 47 and travelling in the car

of Sullner Mangroo were saen travelling
towards the South of Mahe, nassed a roac
block without stopping and the first

arcused manajed to lose his pursuer and
escaped with his SMG rifle. The second
accus=d-discardad his own with the magazine
and pull=ts &ni vent to hide in the bush.

It go=s without saying that people who arm
themselves with such weagons and with so

— many bullets 4o not do so if thay do not
inhand to uss them in the pursuii of unlawful
acrions., I am sure that hed the police not
successfully stoppsd the wo aCcused, they
wouid have certainly used th=ss uesapons in the
parpetration ¢f serious crimss,”

in these appeals ths app=llants by thelr counsel,

have criticis=d thess gonclusions. ELach conteng=d that
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material discrepancies which existed in the case and

that the learned trial Judge erred in his evaluation of
the evidence relating to identification of each of the
appellants. Counsel for the 2nd appellant challenged, as
regards this appellant, the conclusion which in effect
accepted that this appellant who was found in bed 30
minutes after his alleged flight from the site of the
incident could have covered the 8 — 10 km distance to his
home in 30 minutes on foot,

In the final analysis this appeal must turn on the
facts. The main question at the trial having regard to
the charge was whether the appellants were at the material
time and place in possession or arms and ammunition as
charged., In particular regard to the 1st appellant, the
qguestion can be further narrowed down to whether he was in
possession of the gun found several feet from the spot where
the appellant was found there being no direct evidence that
he was seen in possession of any gun. In the result, the
fact of hls possession of arms and ammunition must turn on
circumstantial evidence. The question on this appeal there-
fore was whether there was such circumstantial evidence.
In regard to the 2nd appellant about whom there was oral and
direct evidence of identification and possession of a _gun,
the question wasrwhether it was safe to convict him on such
evidence as there was of identification when considered along-
side the evidence which tended to show that it was improbable
that he would have been on the scene and yet found 30 minutes
later sleeping in his home about 8 -~ 10 km away.

The evidence of the circumstances in which a gun and
ammunition were recovered was this:

The 1st appellant having been seen getting down from the
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vehicle which the Police were chasing and running into
the bush, the Police searched for and found him in the
bush. Upon a search of the locality a rifle (AK 47)

and ammunitions (said to be 40 bullets) were found 150 -~
200 ft. away from where the 1st appellant was found.

The rifle and ammunitions were found on the steps or
terrace of a house. There was no evidence as to who
placed them on the steps or terrace. The prosecution
witness who gave evidence of the finding of the rifle and
bullets asked if he knew to whom they belonged or who
placed them on the steps answered No,

The record shows questions nut to him when Crossw
examined and answers to them as follows:

Q Do you know who is the occupler?

A

L 1]

The occupance of the house closest to the
place where the items was{sic) picked, yves,
the occupier is known to me;

Do you know how many adults live in that house?

I know two ladies that live there;

*y

Di1d you interview them;

No

[ 4]

Fo R Y I &
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It could belong to them also, it was on thelr
propertys :

I do not knows

o

In fact you do not know at all to whom it belongs,
who placed it there;

[ 1]

No

Q : You do not knows
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A 3 I do not knows

Q ¢ It could even belong to the PMU, because
your post is CID you do not know what
belongs to them, so it 1s a possibility;

A

"

There is a possibility, but perhaps they
could have claimed first, I don't know.

Finally, he was asked:

"So you would agree with me the entire
question is open, the ownership, possession,
who placed it there, to whom it belongs, it
is entirely open.

and he answered
"Yes, and I do not know for who it is.”

A further reﬁérkable fact was, as disclosed by themévidence,
that the spot where the 1st appellant was found was never
searched but the Pollce c¢chose to search a place 200 ft, to

400 ft. away. There was no evidence that finger prints on

the gun were taken and matched with those of the 1st appellant.

From the totality of the evidence in this case, there
was no evidence of facts that point tc an inference that the #
arm and ammunition found was ever in possession of the
1st appellant. For circumstantial evidence to be proof of
guilt, it must point irresistibly and beyond reasonable doubt
te the quilt of the accused. Evidence that merely shows
circumstance of suspicion will not do. There was no shred
of evidence to support the conclusion of the learned trial
Judge that - "The second accused discarded his own (SMG rifle)
with the magazine and bullets and went to hide in the bush."
There was no evidence that he was ever in possession of an
SMG rifle etc. let alone that he discarded them,
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All these put at the highest were mere speculation based
on suspiclon. In the circumstances, we were satisfied
that on the evidence before him the learned trial Judge
should have found the case not proved beyond reasonable
doubt against the 1st appellant and acqultted himo.

 In regard to the 2nd appellant, the prosecution relied
solely on the evidence of identification of him at the

scene by Unas Victor (6th p.w.), a Police Constable. His
evidence as regards the identification of the 2nd appellant
was that this appellant came out of the car 5 6226 and ran
towards the river holding an "AK 47", The time according to
him was between 8,30 and 9 p.m. He first saw the anpellant

at a distance of 30 ft. to 35 ft. and ran after him but the
appellant got away from him. Cross-exémined, he sald that

he saw the appellant in the glare of light when the appellant
turned and looked back at the vehicle and he saw the appellant,
whom he had seen about 3 times prior to the incident, for only
2 seconds. The witness Unas Victor said that he was certain
the appellant whose house was about 3 km away from the scene
was brought back to the scene about half an hour later after
he had seen the appellant running away., He said he did not
know how he could have got to his house.

Another p;osecution witness, Inspector Esparon:éave
evidence which contradicted the evidence of Constable Victor
in regard to the time when they gave chase to the car in
which the 2nd appellant was alleged to be. He said that if
Victor stated that the car passed by 8.30 p.m., that is
three hours before the witness, Esparon, said the car went by,
Victor must have been in error. Also he and another prosecu-
tion witness Elvis Lue did not see Victor sitting astride the
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door of the vehicle. Victor was riding in as Victor had
claimed he was doing. Sub-Inspector Boniface (P.W. 11)

also contradicted Victor in regsrd to the time the vehicle

S 6226 drove past the road block. He gave the time as

11,20 or 11.25 p.m. The evidence of P,W,7, A,5.P, Roucou
who led the arrest of the 1lst appellant was that the whole
incident before the arrest of the 1st apoellant took olace
before 11 p.m. He said that he went to the appellants

home at 11.15 p.m. HNone of the witnesses has been able to
explain how the 2nd appellant could have been seen at the
scene 2f the alleged crime and lie in bed sleeping 8 to

10 km zwav thirty minutss later an? how he could have
surfaced in his nouse without baing seen by the Police along
the route he would have had to take whereas the evidence was
that there were Police vehiclss on the main road., The conclum
sion by the learned crial Judge that 1t was not impossinle
for someone to run the distance in question in the space of

30 minutes was not suoported by evidence.

The facts that the 2nd anpellant was seen in his bed
30 minutew after he was allegedly last seen on the scene
in circumstances which required explanation from the prose-
cution as to how he could be in his home in bed and that no
explanation came from the prosecutién, by themselves ought
to have raised reasonable doubts as to the identification of
the 2nd appellant by Victor. These facts taken together with
the rest of the evidence showed that it was unsafe to have
convicted the 2nd zooelilant. There were unresolved discre~
pancizs in the evidence of the prosecution witnesses and Yictor
as to when the car 5 6226 was sighted driving by by the Police.
There was no evidence in rebuttal of the alibi of the 2nd

appellant or even of an investigation of his alibi.
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The materiality of discrepancies in a case must depend

on the circumstances of each case. In this case, the

time when the 2nd appellant was said to be identified at

the scene by Constable Victor was material to the defence

of alibi of the 2nd appellant. Yet Victor who was the

only witness who gave any direct evidence against the

2nd apoellant had been described by one or twd prosecution
witnesses as being in error in resoect of some other matters
over which those other witnesses were in position to testify.
In these circumstances where the case depended mainly on

the accuracy and quality of evidence of the wiltness Victor,
on the totality of the evidence, the learned trial Judge
should have sntertained yrave doubt o3 to wheiher cthe person
the orosecution witness Constable Victor saw was the 2nd
appellant., It was worth mentioning that the 2nd anpellantis
house was not searched for arms and ammunition and that the
Police 4id not seem to have loocked for aany evidence to
connect the 2nd appellant with the crime other than the
unsafe evidence of Constable VYictor. In the result, we were
of the view that the learned trial Judge on the evidence

before him ought not to have convicted the first appellant.

It was for these reasons that we allowed the appeal,

quashed the convictions and acquitted and discharged them.

Dated this day of 1996

He GOBURDHUN (PRESIDENT)

Y & Qi Lot

A. M. SILUNGWE E. Co AYOOLA
(JUSTIZE OF APPEAL) (JUSTICE OF APPEAL)




