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JUDGMENT

M. Twomey (J.A)

[1] The Appellants are respectively the brother and cousin of one Ralph France Hoareau who
died intestate on 25 March 2010 (hereinafter the Deceased). On 24 June 2011, Karunakaran

J appointed the Respondent the executrix of the Deceased’s succession.

[2] He did so upon her application (CS 82/2011) supported by her affidavit and evidence that

the Deceased had not married and had no children or other heirs apart from herself.

[3] On the 14 May 2013, the Appellants filed an application for the removal of the Respondent
as the executrix of the Deceased’s succession and their appointment in her stead as executors
of the Deceased’s succession alleging that the Deceased had four siblings. They submitted

that the Respondent had misled the court in her application and had no interest in being




[4]

[6]

appointed executrix of the Deceased’s succession. They supported their application with
birth certificates. It is clear from those certificates that the Deceased had three siblings:
Astrid Moreno-Chamorro (neé Hoareau), Erica Mathiot (neé¢ Hoareau), Ansel Hoareau and
Daniella Suttie (née Hoareau), the First Appellant in this suit. It is also clear that the
Respondent’s birth certificate does not contain any entry for “Father’s name.” She is

therefore in the terminology of the provisions of the Civil Code a “natural child”.

In his ruling on the application of the Appellants to be appointed executors of the succession
of'the Deceased, the trial judge, De Silva J, equating the suit to “circumstances where parties
indulge upon purposeless litigation where such issues could have been resolved in previous
litigation” found that there was an abuse of process and dismissed the application. It is this

finding that has given rise to the present appeal.

The Appellants have filed five grounds of appeal which have been infelicitously drafted but

which we understand to mean the following:

1. The learned judge erred in stating that there was an abuse of process in the filing of

the present petition, the subject of this appeal.

2. The learned judge erred in his consideration of the law relating to the appointment

and removal of executors.

3. The learned judge erred in finding that the Respondent was correctly appointed as

executrix by the Court of Appeal.

4. The learned judge was wrong to depend on the fact that he had sought and not

received documents he had demanded from the parties

5. The learned judged erred in relying on a finding of putative fatherhood as proof of

paternity for the purposes of inheritance.
Ground 1- abuse of process

It is the submission of Counsel for the Appellant that the finding of the trial judge that there

was an abuse of process by the Applicants in the filing of the present application. In his




[8]

[9]

ruling the trial judge relied on the case of Gomme v Maurel (2012) SLR 342 for the
proposition that res judicata apart, endless repeated litigation should not be countenanced by
the court especially when this is a clear abuse of the legal and judicial process. Further the
trial judge put much reliance on the case of Arnold v National Westminster Bank Plc. [1991]

2 A.C. 93, specifically on the following statement by Auld L. J.

“Thus, abuse of process may arise where there has been no earlier decision capable of
amounting to res judicata (either or both because the parties or the issues are different)
Jfor example, where liability between new parties and/or determination of new issues
should have been resolved in the earlier proceedings. It may also arise where there is
such an inconsistency between the two that it would unjust to permit the later one to

continue.”

Counsel for the Respondent has set much store on the fact that because there has been various
cases brought before the court for the appointment of the executor of the succession of the
same person this justified the trial judge’s decision that there was an abuse of process in the
case. We would have agreed with such a proposition were it not for the reasons which
become clear from the examination of proceedings of why the cases were brought and set

aside.

It is one thing for parties to exploit the court process to challenge decisions in order to revisit
the same issues but it is another when such proliferation of court actions are the result of the

ineptitude of the court itself. Parties cannot be penalised for the court’s own errors.

The trial judge referred to previous litigation on this issue and states that he was able to look
at those court proceedings. We have therefore in the interest of justice to also look at these
proceedings. An examination of the court proceedings reveal that a plethora of cases has
ensued in all the three courts of Seychelles concerning the parties and the Deceased’s

succession. It is important to set them out in detail chronologically:

1. The first matter brought before the courts of Seychelles was an application in the
Magistrates Court (CS 68/1982) for the declaration that Ralph Hoareau (now the
Deceased) was the putative father of the Respondent (Rebecca David) and for her




maintenance under the provisions of the Children Act 1982. In his judgement Ag.
Magistrate Alleear (as he then was) concluded that based on the medical evidence
it could not be ruled out that the Deceased was the father of Rebeca David. He
declared the Deceased the putative father of the Respondent and made an order for

her maintenance.

The second matter was Hoareau v Hoareau CS 216/2008, filed by the Deceased in
the Supreme Court applying for an annulment of the registration of the transfer of
his bare ownership to one Emma Hoareau on the grounds of lesion. He was

successful and the defendant, Emma Hoareau appealed the decision.

The third matter filed before the court was the ex parte application, Ex Parte
82/2011, (erroneously referred to as CS 82 /2011 both by Judge Karunakaran and
Judge de Silva) for the appointment of the Respondent (Rebecca David) as

executrix of the Deceased’s succession.

The fourth matter was the appeal (SCA 13 of 2011) of the second matter supra.
Between the filing of the appeal and its hearing, the Respondent of this present
appeal (Rebecca David) had been appointed executrix of the Deceased’s succession
(see 3 above). She was therefore substituted by the Court of Appeal for the
Deceased to enable the case to be concluded given the inordinate delay both by the
trial judge of the Supreme Court to deliver judgement in the suit and the failure of

the Appellant (Emma Hoareau) to seek the substitution herself.

The fifth matter, CS 183/2011, filed before the court was a petition by Astrid
Moreno-Chamorro against the Respondent seeking to challenge the appointment of
the Respondent as executrix of the Deceased’s succession. This suit was adjourned
sine die by Karunkaran J and the previous appointment of executor in favour of the

Respondent was stayed until the sixth matter below was decided.

The sixth matter before the court was a petition by the present Respondent, Rebecca
David in CS132/2012 (erroneously referred to as CS 10/2012 by both Karunakaran

and de Silva JJ) for a declaration of paternity. In the course of the proceedings it




was submitted that the application was prescribed by virtue of the provisions of
Article 340 of the Civil Code. Subsequently the Respondent moved to have the
matter referred to the Constitutional Court alleging that Article 340(3) prescribing
her paternity claim was in breach of Article 27(1) of the Constitution. The trial
judge directed instead that the Respondent file a petition to the Constitutional Court
challenging the unconstitutional legislation. On that basis the suit was adjourned
sine die. A year and a half later with no constitutional challenge brought, the trial

court dismissed the case.

7. The seventh matter before the court was an application, CS 68/2012, by the present
Appellants, namely Daniella Suttie and Patrick MacGregor seeking their
appointment as executor of the Deceased’s succession. It was suggested by the court
that they should include in that suit an additional prayer for the removal of the

existing executrix. They opted instead to redraft and refile the suit.

8. The eighth matter before the court was the application by the present appellants in
the Supreme Court, MC26/2013, redrafted from suit CS68/2012 to include a prayer
both for the removal of the executrix and the appointment of new executors. It is
the decision of the learned judge dismissing the application in this matter which is

now being appealed.

[10] From the above proceedings it is clear that it was the order of the court granting an
application for an executor appointment grounded on an affidavit which contained factual
omissions which was the generator of all the subsequent applications. Counsel for the
Applicant (now Respondent) also seriously misled the court in stating that the applicant was

the daughter and only heir of the Deceased. This is obvious from the ensuing court order:

“[O]n the strength of the affidavit filed in support of the application and other
documentary evidence adduced by the applicant in this matter, I am satisfied that the
Petitioner namely, Ms Rebecca Mercia David of Roche Bois, Mont Buxton, Mahe, is the
daughter of one Ralph France Hoareau hereinafter called the ‘deceased’ who died
intestate in Seychelles on the 25th of March 2010. I am equally satisfied that it is just




and necessary that the petitioner should be appointed as the executrix to the succession

of the deceased” (emphasis mine)

[11] The Court did indeed realise its mistake in the subsequent case, namely MC 26/2013. In the
proceedings of 9th November 2012 at 9 am the following exchange took place:

“Mr. Rouillon: After your Lordships judgment the person who proclaims to be the
daughter of the deceased, was appointed as executor, so now at the moment she is the
executor of the succession. She has made an application for paternity before the

Supreme Court and this is still for determination by the Court.

Court: But how the court appointed her as executor before she could establish her status

as legal heir. Which court?

Court: Until the court finally gives his finding on the issue, she cannot handle this

succession. She should not act even as executrix

Court again: I do not know how the court was misleading without any evidence that she

s

was the sole legal heir to the succession.’

[12] Similarly in the proceedings of 25th March 2013 at 1:45 pm at page 2, the following

exchange takes place:

“Court: Of course, she has the right only to claim maintenance. So that is the end of the
matter. She claims that she is the sole legal heir to the succession and then she got

appointed?
Mpr. Sabino: yes

Court.: That is wrong, what do we do now? We have to remove her. Who are the legal

heirs now?”

[13] The court despite having inherent powers cannot act unreasonably and substitute an executor
for another unless it is applied for, nor can it expunge its own mistakes after delivering

orders, unless those mistakes are simply procedural slips or typographical errors. It may have




[14]

[15]

[16]

been for these reasons that the court then guided the parties as to how they should proceed.
These directions were sometimes followed and sometimes not as some events superseded

others as is clear from the details of the cases I have set out in paragraph 9 supra.

In the circumstances, we do not find that this is an occasion when the principles of abuse of
process can be applied. This ground of appeal therefore succeeds. However it remains to be
decided whether flowing from this finding this court can now proceed to substitute the

Appellants as executors of the succession of the Deceased in the place of the Respondent.
Grounds 2, 3 and 4- the appointment of and replacement of an executor of a succession.

The Appellants have submitted that an executor appointment is a continuing matter since
such appointment is reviewable by the courts until and unless the successions is disposed of.

In this respect Article 1026 -1027 of the Civil Code provides in relevant part:

“1026... If the succession consists of immovable property, or of both immovable and
movable property, and if the testator has not appointed a testamentary executor or if an
executor so appointed has died or if the deceased has lefi no will, the Court shall appoint

such an executor, at the instance of any person or persons having a lawful interest.

1027 ... [2] The duties of the executor shall be to make an inventory of the succession
to pay the debts hereof, and to distribute the remainder in accordance with the rules of

intestacy, or the terms of the will as the case may be.”(Emphasis ours)

It is important to note from the start that any person can be appointed as executor of a
succession. That person need not even have a lawful interest in the succession. Hence,
whether the Respondent is the daughter of the Deceased or not is immaterial as concerns her
appointment as executor of his succession. What is important is that she fulfils her duties
and obligations under the Civil Code. It was her duty to continue an action before the Court
of Appeal commenced by the Deceased. It is for this reason why it is understandable that the

Court of Appeal in case SCA 13 of 2011) made the following pronouncement:

“Taking into consideration the delay by the Supreme Court by 1.3 years to deliver this

Jjudgment since conclusion of the proceedings, the failure by the appellant to have the




[17]

[18]

[19]

[20]

(21]

executrix to the estate of Ralph France Roch Hoareau substituted up to the date of
hearing of this appeal, and placing reliance on the case of France Bonte v Seychelles
Petroleum Company Limited SCA No 9/2008, we decided to have the executrix Rebecca
David substituted as the respondent to this appeal, and proceed with the appeal in the

s

interests of justice.’

Not only was it proper that the appointed executor continue with court actions commenced
by the Deceased to enable her to return to the hotchpot all property for distribution among
the heirs but it was also her duty to wind up the succession and to distribute it to the lawful
heirs, which in this case are the siblings of the Deceased only. Should she fail to carry out
these duties the Appellants or any person with an interest in the succession may then ask for

her to account for her refusal to do so or to have her removed by the Court.

Counsel for the Appellant has relied on the case of Essack v Fernandez [2006] SCCA18
which though instructive on the matter of persons having a lawful interest in the succession,
it is not authority for who can be appointed as an executor. It is also not instructive on the

issue of the circumstances in which why a person should not be appointed as an executor.

The fact remains that at the time that the Court of Appeal decision was made allowing the
Respondent as executor of the succession to continue in the defence of the appeal before, it

was not aware that the appointment had been made on insufficient information.

This is a case in which a distinction has to be made between a void appointment and a
voidable appointment. The fact that any person may be appointed as executor of a succession
makes the appointment effective despite the fact that it may have been made on inaccurate
information. The court’s order was not perverse based as it were on the information available
to it. It was therefore not void from the outset and continues to be effective. Any actions of
the executor in relation to the succession as for example in the representation of the

Deceased’s succession in the case of Hoareau v Hoareau (supra) is perfectly within the law.

These grounds of appeal therefore partly succeed only insofar that it is correct that an
appointment and replacement of an executor is reviewable by the court. Until and unless the

Respondent acts in breach of her duties and obligations as an executor there is no valid reason




[22]

[23]

[24]

why her appointment has to be revoked. In Essack (supra) similar circumstances arose where
a grandmother living abroad submitted that the succession of her son to which the respondent
(her grandson) had been appointed executor did not include the property he was claiming.
The Supreme Court had on the grandmother’s application for the revocation of the
appointment of the executor and her appointment in his stead decided that she should be
appointed as co-executor alongside the previously appointed executor. On appeal the Court
of Appeal maintained the court’s decision to appoint the grandmother as co-executrix of the

succession in which she had an interest.
Putative fatherhood and declarations of paternity

The final ground of appeal is purely academic at this stage but we have decided to delve into
it if only to point out that the trial judge de Silva did not make an improper finding on this
issue. Counsel for the Appellant submits that the finding by the Magistrate in CS 68/1982
pursuant to section 12 of the Children Act that the Deceased was the putative father of the
réspondent cannot confirm the respondent as the daughter and of the Deceased and as heir

to his succession.

With respect to Counsel, the learned trial judge did not make such a finding. He only
confirmed that the finding or putative fatherhood was strong evidence to prove paternal
descent. He does not state that paternal descent has been proved by the Respondent. The
paternal descent of the Respondent was not and has not up to his moment in time. It now
cannot be proven given the prescriptive period for such actions as provided in Article 340
(3) (b) of the Civil Code. However, as we have stated above this does not preclude the

Respondent from continuing as executrix. This ground of appeal therefore fails.

Having regard to all the circumstances in this case, and in view of the fact that the executor
appointment was strictly within the confines of the provisions of the law we are not of the
view that there is a necessity to remove the Respondent as executrix of the succession at this
point in time. Her appointment is maintained and on this point the appeal is ultimately
dismissed. We do however find it necessary to remind the executrix that it her duty to

distribute the succession in accordance with the rules of intestacy.




[25] Iso order.

M. Twomey (J.A)

Signed, dated and delivered at Palais de Justice, Ile du Port on 07 December 2017
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