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Record No. Criminal Appeal 11/1970.
On objection in the course of a trial to the admissio?
of a statement obtained by the Police from an accused

-_— party after arrest:

HELD:

(1) The law of evidence applicable to criminal ca
Seychalles is the English law of evidence in
on the 15th October, 1962, and the version of
Judges' Rules current at that date is the 1512
versizsn.

ges im
force
the

(2] Save in very exceptional cases, a person arrested
and in the custody of the Police should not be
guestioned or cross-examined on the subject of
offence for which he is in custody.

the

(3] Mo guestion should be put to an accused party 8rFo%
s voluntary statement, except such as is necessa’™?
to clear up an anmbiguity.

{4) Before a statement made by an accused party to the
police can be admitted in evidence, it must be
proved affirmatively by the prosecution that the
statement was free and veluntary and was not Pre”
-eded by any inducement held sut by a perscn il
authority.

Mp, Hend, for the Accused.
delivered in September, 1970, by:

SAUZIER, A.C.J,:- The prosecution seeks to produce @
statement made by the accused to the police on the %gfd .
April, 1970. The statement was produced for identificatlon
purposes only and marked Exhibit 1.

Mr. René on behalf of the accused objects to the pro”
duction of the statement on two grounds, namely -
f the

(a) that it was obtained by the police in breach ©
Judges' Rules; and

(b} that the statement is not voluntary as it has not
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been affirmatively proved that it was not preceded
by any inducement to the accused on the part of the
police.

As was pointed out by the Seychelles Court of
Appeal in the case of Kim Koon & Co. Ltd. u. m, (1369)
S.C.A.R. 60, the law of evidence applicable to criminal
cases in Seychelles is the English law of evidence in force
on I5th October, 1962, and, in the absence of an express
application of the 1964 version of the Judges' Rules to
Seychelles, the version of the Judges' Rules which was
current at that date is the version to be applied in
Seychelles. The version applicable to Sevchelles is
therefore the 1912 version of the Judges' Rules which 1
hereafter refer to as the Judges' Rules'.

Rule 3 of the Judges' Rules stipulates that persons
in custody should not be questioned without the usual
caution being first administered. A Home Office circular
issued in 1830 comments that Rule 3 was never intended to
encourage or authorise the questioning or cross-examina-
tion of a person in custody, after he has been cautioned,
on the subject of the crime for which he is in custody,
and long before this rule was formulated, and since, it
has been the practice for the judge not to allow any
answer to a question so improperly put to be given in evi-
dence; but in some £ases it may be proper and necessary
to put questions to a Person in custodvy after the caution
has been administered and the circular praoceeds to give
instances of such cases. The circular then comments that
Rule 3 is intended to apply to such cases and, so unders-
toed, 1is not in conflict with and does not qualify Rule
7 which prohibits any question upon a voluntary statement
except such as is necessary to clear up an ambiguity,

From the above it js clear that, except in very excep-
tional cases, once a person has been arrested and is in
the custody of the police he should not be questioned or
Cross-examined on the subject of the offence for which he

In this case the accused was arrested and brought to
the Baie Lazare police station in the custody of the

subject of the offences which he was alleged to have
committed and for which he was arrested, Although Sgt,
Waye Hive said at ope stage of his evidence that he
Started questioning the accused after he had admitted
having committed the offence it is clear from his evi-
dence taken as a whole that the accused must have been
questioned from the very start. 1 find that the statement
of the accused, Ex. 1, was obtained by the police in
breach of the Judges' Rules,
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641 is relevant.

i 1 5 ’ ve
In the course of his cross-examination, Sgt. Waye Hi
stated as follows:

Fat in
Didn't you or Inspector Lau Tee tell the rather

him
B accused's presence that it would be better for
)
1f His son was to tell the truth?
I t
A I do not remember., We talked te the father abou

2 ation.
Ca -he way to the sta
ase in the car all t ; e
;::ncand at the station 1 do not remEﬁpcr 15 :;
] i d be better for his so
1d him that it would ) a
t:ll the truth but it may be that t:;iswzism:ndis-
1 tion because
tioned in the conversa
cussion between the police, father and son,

h you and Lau Tee were
right to say that bot : n
e tfying 30 find the truth and help this accused?

A No, not exactly. I for one was sure he had

committed this ocffence.

You thought it would in fact be better for the

: t?
o accused if he were to say that he had done 1

2 ie.
A 1t would be of no advantage to him to tell a li
o} Did you explain that to him or did Inspector Lau

Tee explain that to the father?
A. I do not remember.
Q. Is it possible?

A. It could be.

i . ] or not
From the above it is impossible to say whether
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Record No. Criminal Case 9/1970.
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cpiminal Law & Procedure - Sentence - Agsault oceasion-—
ing actual bodily harm - Zeck. 236 P.C. - Assault on person
on aecount of act done by him in execution of duty impoged
by law - Sect. 23g¢(e) P.C. - Aggravating eircumstance
considered by Magistrate.

The appellants were charged with assault causing actual
bodily harm under sect. 236 P.C. and sentenced to one
year's impriscnment. The Court upheld the findings of fact
of the Magistrate and dismissed the appeal against convic-

tion.

HELD: Although the evidence showed the aggravating
circumstance that the assault was motivated by the com-
plainant having arrested the first accused's brother in
execution of his duty as a police constable, the Magis-
trate was wrong to take inte consideration for purposes
of sentence an aggravating circumstance not charged against
the aprellants. The sentence was accordingly reduced to 6
months' imprisonment in the case of each appellant.

the

Judgment delivered in September, 1970, by:

SAUZIER, A.C.J.:- The appellants were convicted by the
Magistrates' Court on the 13th August, 1870 of the offence
of assault occasioning actual bodily harm contrary to Sec=
tion 236 of the Penal Code and were sentenced to one year's
imprisonment. They now appeal against both conviction and
sentence.

Against conviction they have raised two grounds of

appeal, namely -
(a) that the conviction cannot be supported having

regard to the evidence; and

(b) that the learned Magistrate misdirected himself as

to the facts.

The Magistrate had evidence before him to convict both
appellants of the offence charged and there was no mis-
direction on his part as to the facts. 1 find that the
appellants were rightly convicted and I dismiss their
appeal as to conviction.

Their appeal against sentence is based on three grounds,

namely -

(a) that the Magistrate was unduly influenced by the



