
the plaintiff and the defendants entered into an agreement. titled "SHARE PURCHASE

2. lt is not in dispute between the plaintiff and the defendants that, on the 19 September 20 I L

I. The plaintiff is Mrs. Hua Sun, also known as Margaret Sun. Mr. Nabil EI Masry of

Woodland Fairview, La Misere, Mahe, Seychelles, represented the first and second

defendants, pursuant to powers of attorney, dated the 20 August 2015, D I and D2,

respectively.

F. ROBINSON, J
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The plaintiff, accordingly. prays for a judgment ordering the defendants:9.

8. The plaintiff also claimed moral damage to the sum of 200,0001- rupees as a result of the

defendants' failure to refund the sum of $660,428/-. which she claimed the defendants are

-- ------joi ntlv-arrd/or-severatty+iab l-e-urpaytcJlIe~r.--

7. The plaintiff averred that despite repeated requests the defendants have refused and/or

failed to refund the remaining balance of $660,428/- to the plaintiff, which sum is still due

and owing. The plaintiff averred that the defendants are jointly andlor severally liable to

pay interest at four percent on the unpaid sum of $660,428/- from the date of the letter of

demand, dated the 16 January 2014, until the date of payment.

6. The plaintiff averred that. after several requests by the plaintiff, on or about the 14January

2014, the attorney-at-law. Mr. Pesi Pardiwalla, for and on behal f of the defendants or the

first defendant. refunded the sum of $1,169,9701- to the plaintiff.

5. The case for the plaintiff is that the Agreement. in which it was agreed that the plaintiff

would purchase all the shares that the defendants had in the Company at the price of United

States Dollars ("$") 2,000,0001-, was terminated, and that the defendants became jointly

andlor severally liable to refund to the plaintiff the sum of $1.830.398/- in terms of the

A greernent.

4. It is also not in dispute between the plaintiff and the defendants that, on the II February

2013 the Government.nf.Seychellcs acquired the leasehold interest.

3. It is also not in dispute between the plaintiff and the defendants that, at the time the

Agreement was entered into, the leasehold interest in the land comprised in title no. H8288

("leasehold interest"), being leased from the Government of Seychelles, was the only

immovable property and principal asset of Sunshine Construction Materials & Sales

(Proprietary) Limited, ("Company").

AGREEMENT in relation 10 100 ordinary shares in SUNSHINE-CONSTRUCTION

MATERIALS & SALES (PROPRIETARY) LIMITED", ("Agreement").
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II. With respect to the allegation of the plaintiff that, by the 31 December 20 12, the contractual

obligations. as per the Agreement could not be achieved, including the transfer of shares

in the Company to the plaintiff because the Government of Seychelles intended to acquire

the leasehold interest. and that by notice, dated the 17 December 2012. the Government of

Seychelles had issued notice of intended acquisition. in respect of the leasehold interest. in

terms of the Acquisition of Land in the Public Interest Act. (the "Act"). and that. therefore.

the failure to achieve all the contractual obligations was not for any reason attributed to

her. the defendants made the following points. The defendants contended that the

contractual obligations contemplated under the Agreement could be achieved. and that.

supplied)

1O. In relation to the case for the defendants, with respect to the allegation of the plaintiff that.

by the 30 June 2012, fulfillment of all the contractual obligations, as per the Agreement.

could not be achieved. because of circumstances beyond the control of the plaintiff and the

defendants, for the reason that the Government of Seychelles was taking steps to acquire

and/or cancel the leasehold interest. and which decision had been communicated to the

plaintiff and the defendants. the defendants response was as follows. The defendants

contended that the contractual obligations contemplated under the Agreement could not be

ach ieved, by the 30 .June 20 I I. because the plainti If had acted in breach of the Agreement.

In support of their contention that the plaintiff had acted in breach or the Agreement. the

defendants stated, in their amended defence, that the plaintiff: "-/' had not paid the entire

purchase price as agreed". The amended defence added that: "-/' it WCIS then rumoured

that the Government intended to purchase or acquire the leasehold interest". (Emphasis

(iii) make any other order which isjust andfair in the circumstances
of the suit."

(ii) to jointly and/or severally pay moral damage in the sum oj
SR200. 000 plus interest at the rate oj 4 % thereon, from the date
of judgment until payment of the entire sum oJSR200,000: and

"(i) tojointly and/or severally pay the sum oJ$660.-I28/- with interest
01 the legal role oj 4 % from the 16,11oj January 201-1 until the
date of payment of the entire sum oJ5660.-I28/-:



(ii) Dismiss the Plaintiff's claimfor moral damages in its entirety.

"0) Dismiss the plaituiff's claim fnr payment of' USD 660.-128 with
-r--interests-as prayedfor: - ---~--

1-+. The defendants, accordingly, pray for a judgment asking this court to:

"-I. The plaintiff had the use of and occupation of the land since the 19th

September 2011 11]1 to January 201-1 (3 years and 3 111onths) , on the

understanding that the Agreement would befulfilled. Having breached her

obligation the Plaintiff is therefore liable to pay an indemnity for the use

of the properly amounting 10 SR139,500.00 per month."

13. The counter claim contended that, because the plaintiff had acted in breach of the

Agreement, twenty percent of the price ($400.0001-) should be forfeited to the defendants

in terms of the Agreement. In that regard, the counter claim averred that:

12. Paragraph 12 of the amended defence also averred that: "[. ..} [the defendants] are and have

been prepared and willing to refund any balance due /0 the Plaintiff after subtracting (a)

the amountforfeited in tcrtns ofclause -I ofthe Agreement [. ..) and (b) the amount claimed

i17paragraph -I ofthe counterclaim. but the Plaintiffwill not accept such payment".

"8... The Defendants aver that the plaintiff failed to pay the entire

purchase price by the extended date and is in breach of her

obligations under the Agreement, and therefore liable to aforfeiture

of 20 % of the contract price /0 the Defendants (clause -I of

Agreement).

although the Government of Seychelles had intended to acquire the leasehold interest and

by notice, dated the 17 December 2012, had issued notice of intended acquisition, this

could not have prevented the implementation of the Agreement. In their plea, the

defendants relied on the following averment in support of their contention that the plaintiff

had acted in breach of the Agreement, namely:



17. This court is satisfied that the plaintiff was determined to give it her best recollection; and

-- ---------- ------iand the-written-submissions-with caTe·~.----

16. Much documentary and oral evidence have been ushered in by these parties in relation to

their respective contentions. Arguments on the issues have also been offered in the written

submissions offered on behalf of the defendants. This COUlt has considered all the evidence

The reply to the counter claim also averred that, in the event of all the contractual

obligations, as per the Agreement were achieved, by the 30 June 2012, or by the 31

December 2012, and planning permission being granted by the Town and Country

Planning Authority, to construct the said building. The reply to the counter claim added

that the defendants jointly and/or severally, at all material times. stored and/or caused

to be stored containers 011 the parcel of land.

• built temporary workers accommodation, to house workers who were to build the

said building.

• placed the steel structure on the land, which she intended to use to build a building

on the said land: and

15. The plaintiff denied the claims of the defendants contained in the counter claim. The

plaintiff by way of further answer stated that she is not liable to pay any indemnity

whatsoever because she [the plaintiff], with the consent and/or knowledge of the

defendants:

All with costs. "

(b) the slim ofSR5 ..f40.500. 00 as stated in paragraph .J of the
counterclaim.

and

(a) in the sum ofUSD 400,000 as stated inparagraph 3 of the
counterclaim,

(iii) Give judgment in favour of Defendants as follows:
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(ii) the completion date of all the transactions contemplated in the Agreement

(namely the payment of the entire purchase price by the plaintiff and the

transfer of all the shares by the defendants to the plaintiff) was the 30 June

(i) ninety nine shares of the Company were held by the first defendant and the

remaining one share by the second defendant;

(a) the Agreement expressly provided that:

19. An examination of the documentary and other evidence showed that the relevant facts were

as follows:

18. The plaintiffand the defendants are agreed that the plaintiff paid a total sum of$1 ,830.398/­

to the defendants. part of which payment was effected to the attorney-at-law. Mr. Pesi

Pardiwalla, who was at all material times acting for and representing the defendants in

respect of the Agreement. This court. upon the joint application of the plaintiff and

defendants, has to determine whether or not the contractual obligations under the

Agreement could not be achieved for reasons attributed to the plaintiff.

that her recollection had not been coloured by the passage of time and by the standpoint

from which she was seeking to recollect matters. This court has set its assessment of the

impression made by the oral evidence of the plaintiff against the conclusions to be drawn

from the Agreement, the written agreement, dated the ]2 July 2012, P16, (paragraph [19

(f)] of the judgment, refers), and other miscellaneous documents ushered in evidence by

the plaintiff and the defendants. This court observed that the representative of the

defendants tried his utmost to maintain the position put forth by the defendants in their

pleadings, however, when confronted with the Agreement and the other miscellaneous

documents ushered in evidence, he could not ignore the obvious conclusions drawn from

them.
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1311 June 2012
TheMinister

" Republic of Seychelles
Ministry of Land Use and Habitat _---------- -----------~----- ------ ------ --------

(e) The plainti fftestified that by the 30 June 2012, the shares had not been transferred

to her because the Government of Seychelles was taking steps to acquire the

leasehold interest, which decision was communicated to the plaintiff and the

defendants, by a letter, dated the 13 June 2012, emanating from the then Minister

of Land use and Habitat, (P 14). P 14 reads:

2012.

(d) It is not in dispute between the plaintiff and the defendants that the last payment

made by the plaintiff to the defendants under the Agreement was on the 6 June

(c) With reference to the Agreement, the representative of the defendants agreed to the

suggestion of Counsel for the plaintiff that: "even though it )lias a share purchase.

[, ..} the ultimate aim of the plaintiff was 10 purchase shares 10 gain control over

the leasehold interest". and that: "it is on this basis that this agreement for the

purchase ofshares which is Exhibit P2 )IIOS entered into".

(b) With reference to the Agreement, the representative of the defendants stated that

the Company was the owner of the leasehold interest, as per the lease dated the 12

June 2009.

(iii) ifcompletion was not achieved by the 30 June 2012, the Agreement was to

be terminated, unless its validity was extended by the Agreement of the

plaintiff and the defendants, and any payment effected was to be refunded

to the plaintiff, unless the transfer of the shares to the plaintiff could not be

executed for a reason attributed to the plaintiff, in which case twenty percent

of the price would be forfeited to the defendants. (Clause 6 of the

Agreement, refers).
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Mrs. Hua Sun

And

As vendors

Mrs. Elena Kortova

Dr. Ashraf Elmasry

Between

"This Agreement made on the 12'" day of July 2012

(0 It is not in dispute between the plaintiffand the defendants that the completion date

of the Agreement was extended to the 31 December 20 12. by a written agreement,

dated the 12 July 2012, signed by the plaintiff and the defendants, (P 16). P 16

reads:

C c: A fargoret Sun.
FADA Construction - Huri Flat. Plaisance"

C Lionnet
Minister/or LOl1d lise and Housing

}'oursfait f?(itlfv

In accordance with the above. the construction of the temporary
site structure cannot proceed. You are hence notified that the
approval conveyed on the 5,11 May 2012 is hereby revoked. Please
ensure 110 work is commenced.

Pursuant (0 section] 3 of the Town and Country Planning Act. the
application DCI] 3251]1 has been reviewed. As we have
previously communicated to the lessee of 118288. the state
requires the land for other development of national importance.
In line with this we have initiated steps for the ret11m of the
property.

Re: Temporary Site Structure on Jle Perseverance Parcel H8288.
Revocation Order.

Dr A EL Masry
Sunshine Materials and Sales Pry Ltd
CIO Sunshine House
Providence
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Asyou are aware lite completion datefor the Share PurchaseAgreement
----------- --riuted-1f/i',tlryfTjSepte1l1ber-Z011 hare been e.\1ellaea to lite 31'"

December 2012 in I'iew 0/ circumstances beyond tile control of both
parties.

Dear Madam.

Mrs. Hua Sun
Victoria. Mahe
Seychelles

12'"July 2012

"Pardiwalla Twomey Lablache
Attorney-at-Law & Notary Public

(g) A letter, dated the 12 JLIly20 12. written by the attorney-at-law, M r. Pesi Pard i\\ alia.

(P 17), is to the following effect:

With reference to P 16, the plaintiff testified that completion of all the contractual

obligations could not be achieved due to circumstances beyond her control and that

of the defendants, According to her evidence, the Government of Seychelles was

taking steps to acquire the leasehold interest.

(Emphasis suppl ied)

I. In terms a/clause 6 of the Share Purchase Agreement,
the parties' hereby agree to extend the completion
date which is hereby extended to the 31" December
2012 ... ".

It is hereby agreed as/allows:

AND WHEREAS due to circumstances beyond the
control of both parties completion could not be achieved 011 that
date.

WHEREAS the parties have entered into a Share
Purchase Agreement dated 19'" September 2011 (Share Purchase
Agreement)

As Purchaser
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AI1 area of land of approximately 55.800 sq. 171. situated 01 lie
Perseverance. surveyed 0.\ parcel H8288 and leased /0 SUA'SHINE-

D£SCRIPTION OF THE LAND-- --- ---~---

SCHEDULE

I. CHRISTIAN LIONNET Minister for Land Use and Hal/sing. in exercise
of the powers conferred 011 me by section 4 (1) of the above mentioned Act.
hereby give notice that I intend to acquire the leasehold interest in the land
described in the Schedule (hereinafter referred to as lithe land',) in the
public interest. namely for defence and security purposes, and that it is
intended that the leasehold interest in the land will be acquired within 60
daysfrom the date of publication a/this notice in the Official Gazette.

NOTICE UNDER SECTION .J(J)

''ACQUISIITON OF LAND IN THE PUBLIC INTERESTACT 1996CAP
IA

(h) On the 17 December 2012, the Government of Seychelles had issued notice of

intended acquisition, in respect of the leasehold interest. in terms of the Act. (P 18).

P 18 reads in part:

With respect to the sum of $2,000.000/-. referred to in P17, the plaintiff testified

that she did not pay that SLIm,but she paid the sum of$I.830,398/- to the defendants.

(Emphasis supplied)

Pesi Pardiwalla
AI/ otn e)'-at-/ ow "

Yours sincerely

The extended date is a safety lief, and the parties could proceed to
completion or termination as SOOIl (IS lite Government's action become
clear and definite.

All works carried out by you so far, ... ill accordance with the law, have
to be valued (/1 the relevant date and paid by the Government.

Dr. A shraf Elmasry IIl1s instructed me 10 COilfirm 10 you that should il
become impossible due to Government action by the extended date, to
proceed with the Share Transfer, then the whole amount already paid (2
million USD) will be refunded to you.
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l1'/IEREAS on__the.Llth. day-of FeG-R/OIy,JO13-+he-Minisler o.f±and Use --~-- ----­
and Housing certified under section 5 (8) of the Acquisition of Land in the
Public Interest. namelvfor the defence and security purposes and that it
is 170texpedient to COI11P~I'with Section 5 (1) of the said Act.

ACQUISIITON OF LAND IN THE PUBLIC INTERESTACT 1996
/l:OTlCE UNDER SECTION 6 (Jj

No. 1-13 of2013

The following Government Notices are published by the Order of the
President.

GOW/'I1111entNot ices

[...]

"Official Gazette

(i) The plaintiff testified that the failure to achieve all the contractual obligations was

not far any reason attributed (0 her or the defendants. She stated that the

Government of Seychelles acquired the leasehold interest, on the II February 2013,

by notice of acqu isition issued in terms of the Act. D3 reads in part:

In the light ofP 18, the plaintiff stated that the contractual obligations, in accordance

with the Agreement could not be achieved, including the transfer of shares in the

Company to the pia inti If because the Government of Seychelles intended to acquire

the leasehold interest.

MINISTER FOR LAND USE AND HOUSING".

Christian Lionnet

Dated this 17'" day of December 2012

CONSTRUCTION MATERIALS & SALES (PROPRIETARJ) LIMITED
for a term of 99 years from 12 June 2009 and registered at the land
registry 011 30 June 2009 in registration Volume JJ FOLIO NO. 350, which
land is morefully described in survey diagram which can be inspected in
the office of the Director Land Acquisition. Valuation and Sales. 211(/Floor,
Independence House.
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An area of land of approximately 55.800 sq.m. situated at Ile
Perseverance, surveyed as parcel H8288 and leased to SUNSHINE­
CONSTRUCTITON MATERIAL & SALES (PROPRIETARY) LIMITED
for a term of 99 YEARS FROM 12 June 2009 and registered at the land
registry in registration Volume II FOLlO 350 as more fully described ill
the survey diagram which can be inspected in the Office of the Director C?(
Land Acquisition. Valuation and Sales 2nd Floor Independence House".

DESCRIPTION OF THE LAND

SCHEDULE

1. ClfR1STJA/I.·LlONNNET Minister of land Use and Hal/sing in exercise
a/the powers conferred by Section 5 (8) of the above Act, do hereby certify
that there is an urgent need for acquiring the land described in the
schedule (hereinafter referred to as the "land") in the public interest
namelyfor the defence and security purposes and that it is not expedient
to comply with Section 5 (1) of the said Act.

ACQU1S11TON OF 1./l/l.D1N THE PUBLIC 1NTEREST ACT 1996
C'ERTfFlCA7E OF THE M1NlSTER S 5 (8)

No. 1-1-10/2013

Dated this l Ith day of February. 2013

An area of land of approximately 55,800 sq.m, situated at Ile
Perseverance. surveyed as parcel H8288 and leased to SUNSHINE­
CONSTRUCTITON MATERIAL & SALES (PROPRIETARY) LIMITED
for a term of 99 YEARS FROM 12June 2009 and registered at the land
registry in registration Volume !I FOLlO 350 as more [utly described in
the survey diagram which can be inspected in the Office of the Director C?(
Land Acquisition. Valuation and Sales 2nd Floor Independence House

DESCRIPTION OF THE LAND

SCJ-fEDULE

Now therefore 1. CHRISTIAN LIONNET as the Minister of Land Use and
Housing in exercise of the powers conferred on me by Section 6 of the
above mentioned Act. do hereby acquire the land described in the
Schedule (hereinafter referred to as "the land") in the public interest.
namelyfor the purpose of defence and security.
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(rn) Notices of "mise en demeure", dated the 16 January 2014, and 20 January 20 14, are

before this court as PI9 and P20, respectively.

(I) The plaintiff stated that the defendants refused to return the outstanding sum of

$660,428 to the plaintiff.

Pesi Pardiwalla''

Yours sincerely

Could ),011 please pro I'ide me with your Bank details so that J might effect
the payment above mentioned

He has instructed that he will deal directly witl: you for the amount that
you have paid directly to him, You may contact him in that respect.

1 have passed on )'0111' letter to Dr Ashraf Elmc/SI)1.the vendor. He has
instructed us to puy to you the SIIII1 of USD } .169. 9iO. Ou. which reflects
the exact slim which )I'aspaid by instalments. to Dr. Elmasrv through (JIll'

account. This )I'(lS i17 respect of the purchase 0/ shares in Sunshine
Constriction Materials and Sales (Proprietary) Limited.

Thank you for yo III' letter dated 13,h Januarv 201 -I and 0111' subsequent
discussion.

Dear Mrs Sun Hua,

14,h January 201-1

"Pardiwalla Twomey Lablache
Attorneys-at-Law & Notary Public

[...}

(k) The plaintiff added that the defendants had refunded only the sum of $1,169,970/­

that was paid to the attorney-at-law, Mr. Pesi Pardiwalla, (PI3). P13 reads in part:

U) In view of the above, the plaintiff stated that the Agreement was terminated, and

that the defendants became jointly and/or severally liable to refund to her the sum

of $1.830,398/- in terms of the Agreement.
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"6. TERM/l\'ATION

---22-:-

21. It stands to reason that the obligations contemplated by the Agreement could not be

fulfilled by both the plaintiff and the defendants, by the extended date, because the

Government of Seychelles intended to acquire the leasehold interest. It is plain that the

Government of Seychelles acquired the leasehold interest on the 13 February 2013. In that

regard. in the light of the common intention of the plaintiff and the defendants, the

Agreement was terminated. Accordingly, Article I 134 of the Civil Code of Seychelles Act,

which refers to the true intention of parties to a contract and reiterates the obligation of

good faith in the context of contractual obi igations. applies to this case.

20. This court observes that the plaintiffand the defendants formally knew ofthe Government

of Seychelles' intention to acqui re the leasehold interest on the 13 June 2012, (P 14, refers).

Hence. it is not clear to this court why the defendants, in their plea, had suggested that it

was not true that the Government of Seychelles had intended to acquire the leasehold

interest. The letter written by the attorney-at-law, Mr. Pesi Pardiwalla. dated the 12 July

2012. to the plaintiff, (P 17), (paragraph [19 (g)] of this judgment, refers). upon the

instruction of the defendants and the written agreement. P 16, (paragraph [19 (f)] of the

judgment, refers) not only indicated the plaintiffs and the defendants understanding of

what had been agreed, but it made it clear to the plaintiffwhat that understanding was. In

addition that letter did not raise any issue in relation to any breach of the Agreement by the

plaintiff. That letter informed the plaintiff that the: "completion date/or the Share Purchase

Agreement dated 19111 day of September 2011 have been extended to the 3 lSI December

2012 in view of circumstances beyond the control of both parties." Hence. it follows that

the contention of the defendants that the obligations contemplated by the Agreement could

not be fulfilled because the plaintiff had allegedly not paid the full contract price by the 30

.June 2012 and by the extended date, i.e .. the 31 December 2012, clearly does not hold

water. In the light of the aforementioned, this court concludes that the contentions of the

defendants contained in their pleadings are clearly inconsistent with the documentary

evidence ushered in by the plaintiff and the defendants.



IS

24. This court concludes upon a proper construction of the Agreement reached between the

plaintiff and the defendants that the plaintiff had not acted in breach of the Agreement, and

_____ _thaulle..Agreemenu;eached...betw~ the-plaintiff and-the-defendants is terminated. arrd-tha1'----­

as a result. the defendants must refund the remaining balance of$660.428/- to the plaintiff.

(Emphasis supplied)

The extended date is (I safety net, and the parties could proceed to
completion or termination as SO Oil (IS the Government's action become
clear and definite. f/

All works carried out by you so far, [ ...} in accordance with the law. have
to be valued at the relevant date and paid by the Government.

Dr. Ashraf EllIUJSJYhas instructed me to confirm 10 _rou that should it
become impossible due to Government action by the extended date. 10
proceed with the Share Transfer. then the whole amount already paid (2
million USD) will be refunded to you.

"{...} As you are aware the completion date for the Shore Purchase
Agreement dated 19'" day ofSeptember lOll have been extended 10 the
31" December 2012 in \'iew of circumstances beyond the control ofboth
parties.

23. This court interprets clause 6 of the Agreement to mean that, because the true intention of

the plaintiff and the defendants is that the Agreement is terminated: "if completion is not

achieved by the 30,11June 2012", by the same token, the true intention of the plaintiff and

the defendants, is that the Agreement is terminated if completion is not achieved by the

extended date, i.e., the 31 December 2012. The true intention of the plaintiff and the

defendants is clearly consistent with the wording of the letter, written by the attorney-at

law Mr. Pesi Pardiwalla. dated the 12 July 2012. (PI7). (paragraph [19 (g)] of this

j udgment, refers). rep rod uced here, in part:

"Subject to the provisions of this Agreement. if Completion is not
achieved by the 30'" June 2012 this Agreement shall be
terminated. unless its validity is extended by agreement of the
Parties and subject to Clause 3 any advance payment under
Clause 2 shall be forthwith refunded to the Purchaser with the
Liquidated damages as specified in Clause 3 above. "
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claim, in the light of the documentary evidence, that the real position of the plaintiff and

the defendants. at the material time. was that the Agreement will be fulfilled. The letter

------------------ --- ---

27. The defendants contended in the counter claim that the plaintiff should forfeit twenty

percent ofthe price ($400,0001-) because she has acted in breach of the Agreement reached

between the plaint: ff and the defendants. According to the defendants. it was understood

by the plaintiff and the defendants that the Agreement will be fulfilled. This court pauses

here to state that it is at a loss to understand the contention of the defendants in the counter
------- ------'- -- -- !-----

Counter claim

26. This court has taken into account that there is no evidence that the plainti If, a business

woman. lost other opportunity of contracts because of the dispute with the defendants.

Otherwise, the evidence of the plaintiff as to the prejudice which "as caused to her as a

result of the defendants' failure to return the money owed appears to be credible and this

court is prepared to act thereon. This court considers that an award of 100,0001- rupees is

reasonable in that connection.

25. The plaintiff claimed the sum of200,0001- rupees for moral damage. The plaintiff testified

that, after she had received the letter from the Government of Seychelles to the effect that

the latter intended to acquire the leasehold interest, she [the plaintiff] and the representative

of the defendants, Mr. Nabil EI Masry, and the first defendant discussed the issue. She

testified that the first defendant persistently refused to return the money owed in spite of

their discussions. She mentioned that she went to the Company on numerous occasions

"for chasing the money", but to no avail. The plaintiff testified that, as a result of the

defendants persistent failure to return to her the money owed, she suffers from a lack of

sleep. She also testified that she has a three year old daughter, whom she cannot not look

after because of the prejudice suffered. The plaintiff also testified that the first defendant

shouted at her. As a result of being shouted at. she cannot sleep. She keeps thinking about

the incident. Eventually, the first defendant told her to go and see the attorney-at-law, Mr.

Pesi Pard iwalla, who rctu rned to her part 0f the money owed. That money was returned to

her more than onc year after it should have been returned.

·.
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30. It is not clear to this court why the defendants are claiming the sum of 5,440.500/- rupees

from the plaintiff. The representative of the defendants admitted reluctantly, when cross­

examined, that the plaintiff occupied the land with the consent of the defendants. He also

admitted reluctantly, when cross-examined, that there was no rent agreement between the

plaintiff and the defendants in relation to the land. Having considered paragraph 4 of the

counter claim (referred to in paragraph [13] of this judgment), in the light of the conclusion

of th is court that the plai ntiff had not acted in breach of the Agreement. and the evidence

of the plaintiff and the representative of the defendants, this court concludes that there is

no basis upon which it could make an a\\ard. Hence. this court do~t allow the sum 01''- _------
5.440.500/- rupees claimed by the defendants.

::'9. 'ext the defendants contended that the plaintiff is liable to pay to the defendants the Slllll

of 5,440,500/- rupees because she has occupied the land as from the 19 September 20 II.

"up to January 20U". As this court understands it. this liability. in the light of the counter

claim. has arisen because the plaintiff had allegedly acted in breach of the Agreement.

28. Be that as it may. having concluded that the plaintiff had not acted in breach of the

Agreement. this court does not allow the sum of$400.000/- claimed by the defendants.

[...}. "

The extended date is {{ safety lief, (1/1(1the parties could proceed to
completion or termination (IS .'10011 (IS the Government's action become
clear and definite.

[...]

flf ..] As you are all'are the completion date for the Share Purchase
Agreement dated 19'"day of September 2011 have been extended to the
31" December 2012 in view of circumstances beyond the control of both
parties.

written by Mr. Pesi Pardiw alla, dated the 12 July 2012, (P17), (paragraph 19 (g) of this

judgment, refers), indicated the true understanding of these parties to be as follows:

t,
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itting as a Judge of the Supreme Court

Signed. dated nd delivered at lIe du Port on 29 May 2019

With costs in favour of the plaintiff.

(c) the counter claim is dismissed.

(b) the defendants shall jointly and/or severally pay moral damage to the plaintiff in

the sum of 100,000/- rupees plus interest at the rate of 4 percent thereon, from the

date of judgment until payment of the entire sum of 100,000/- rupees.

(a) the defendants shall jointly and/or severally pay the sum of$660,428/- with interest

at the legal rate of four percent from the 16 January 2014, unti I the day of payment

of the entire sum of $660,428/-.

31. This court's judgment is in the following terms:

Decision


