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FINAL ORDER

The plaint is dismissed.

RULING

Adeline, J
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This ruling arises from an application, made by way of Notice of Motion supported by an

e T < . N i g - 1 - e B — ~ -

TELAAMEM VAL LA MS L U G LA Ly U L Y ULUOLIy L AVt LYV AL Yy A UALIY UL 4 ALiuw N T Y

Mahe, Seychelles (“the Applicant”) (Plaintiff in the main suit) against one Vanessa Sinon,
(“the 1% Respondent™) and Anna Gonthier (“the 2" Respondent™) (Defendants in the main
suit) which affidavit is duly sworn by herself. By her application, inter alia, the Applicant
seeks to set aside the order of this court made on the 22" February 2023 which dismissed
the main suit in CS No: 62/2020 due to her absence (for want of prosecution) as well as
counsel representing her in the suit when the same was called upon in open court, and to

re-instate the same on the cause list.

The application was opposed by the 1% Respondent by way of an affidavit filed in reply. In

the affidavit in reply, the 1%t Respondent, interalia, makes the following averments;

“2. That I have been advised by my lawyer and verily believe that the application to
reinstate CS 62/2020 on the cause list is bad in law. This raises a plea in limie litis in that
the procedure is flawed and the only recourse where a suit has been dismissed is to file the
case a new.

3. That I therefore pray this honorable Court to dismiss this application with cost.”

The application was also opposed by the 2" Respondent who did not file an affidavit in

reply but opted to raise a number of preliminary objections to the effects that;

“1. The application ought to be dismissed on the basis that;

(a) The application and its accompanying affidavit are defective in that the Applicant has
Jailed to exhibit documentary evidence in support of the application which is sought to
be relied upon, and

(b) The application and its accompanying affidavit are furthermore defective in that the
Applicant has failed to state under which provision of the law from which the

application emanates from, or
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(c) The court having properly dismissed the plaint in accordance with Section 67 of the
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In her affidavit in support of her application, inter alia, the Applicant (Plaintiff in the main

suit, CS 62/2020) makes the following averments;

“3. That his Lordship R. Govinden CS, subsequently allocated the case CS 62/2020 to his

Lordship B. Adeline J to continue with the hearing of the case.

6. That the case was first mentioned on the 15" February 2023 before his Lordship B.
Adeline J and the next mention date was fixed for the 22" Febraury 2023, both counsel
and I were absent on that day. I had wrongly entered the mention date for the 28" F: ebruary
2023, instead of 22" February 2023.

7. That subsequently my counsel advised me that he also was not in attendance for reasons
that he had lost his right of audience before the court and had to spend the whole day that
day (22" February 2023) looking for the receipts to prove that he had long satisfied the
Judgment of her Ladyship M Twomey CJ as she was then (see the letters of suspension and

subsequent re-instatement from the Registrar).

8. That though the letter of suspension was dated on the 15" February 2023, I am advised
by counsel that he received the said letter only in the morning of the 22 February 2023.

9. That I have a constitutional right to a fair hearing and I aver that I have a strong case
Jor breach of contract against the Defendant in CS 62/2020 with a high probability of

SUccess.

10. That the dismissal of my case will deprive me of my right to a fair hearing and to my

right to a remedy for breach of contract.
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1. That I have suffered serious prejudcie as a result of the breach of contract by the
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12. Thatin the interest of justice and fairness, I implore his Lordship B Adeline, to reinstate

case CS 62/2020 on the cause list and to hear the case as one of extreme urgency”.

In his submission, learned counsel for the Applicant, in reply to the opposition and
objections to the grant of the application, submitted, that although the jurisprudence in this
area of law seems to be against reinstatement, based on the facts and circumstances as
averred in the affidavit in support of the application, the court should treat the case as an
exceptional one in view of the circumstances, and more so, given that the case has been

partly heard.

Learned counsel also submitted, that on the day the case was called on the 22nd February
2023, he was here at the court’s premises but was unable to appear in court because he had
lost his right of audience as is borne out of the Applicant’s affidavit in support of the
application. Learned counsel further submitted, that he spent the whole day trying to have
his license reinstated, and that it was only reinstated 24 hours after it was suspended, and

by then the case had already been dismissed.

It was the submission of learned counsel that in his view, should the court decline to
reinstate the case on the cause list, that would prejudice the Applicant (the Plaintiff in the
suit) immensely through no fault of her own as her lawyer was there present but could not
perform. According to counsel, he had hoped that the court would have been notified of
his suspension, and that courld have averted the dismissal of the case. Learned counsel
also submitted, that but for the elevation to the Court of Appeal of Andre J (as she then
was) the case having been partly heard, would have been concluded given that the
Applicant (the Plaintiff in the main suit) had already deponed and was being cross

examined. Learned counsel did not back any of his propositions by case law.
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In her submission on behalf of the 1% Respodnent, learned counsel stated, that she adopts
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preliminary objections raised. In addition, learned counsel submitted, that counsel for the
Applicant could have sent a friend of his to stand for him but chose not to, and that even
the Applicant herself was not present when the case was called. Furthermore, learned
counsel submitted, that “it is trite law that the proper procedure when a case has been
dismissed that it needs to be filed afresh”. Learned counsel cited the case Francis Gill and

Ors vs Film Ansalt SCA 28 of 2009 as the case law authority for the proposition in point.

In his written submission on behalf of the 2" Respondent as regards to the 2°¢ Respondent’s
preliminary objections, learned counsel takes issue with the application and the affidavit in
support of the same, arguing that they are defective for the reason that the Applicant has
failed to exhibit documentary evidence in support of the application. Learned counsel cited
several case law authorities suggesting that affidavits are sworn evidence and that they
have to be in compliance with the law of evidence as to its admissibility, notably, Michel
vs Michel (MA 399/2019) 2020 SCSC 303 (9™ June 2020), in which case the court relied
on Elmastry & Anor v Hua Sun (MA 195/2020) arising in CM 13/2014 [2019] SCSC
96 (8 November 2019).

Learned counsel submitted, that the supporting affidavit to the motion contains averments
that are not supported by any documents, and therefore, those averments are not
sustantiated. Learned counsel cited the case of Laurette & Ors vs Savy SCA MA 13/2019
[22 October 2019] stating, that even when one seeks to rely on a judgment of the court,
the judgment has to be exhibited with the affidavit, and that the failure to do so indicates a

deficiency of evidence as indicated by Robinson J, (as she then was) who had stated that;
“the judgment had not been exhibited to the affidavit”
In essence, it is the submission of learned counsel for the 2°¢ Respondent, that having failed

to exhibit the documents which the Applicant seeks to rely on to have the order dismissing

the plaint set asside and the same reinstated on the cause list, means, that the Applicant has
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tendered no evidence before this court for the court to decide whether the application
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Learned counsel also argued, that based on case law, court rules have to be followed. He
cited the case of Nyaro v Zading (YL 124 of 2015) [2016 NG CA 10] (28™ July 2016),
in which case, Onalaja JCA had said the following;

“The law, no doubt is that rules of court should be obeyed”.

Learned counsel proceeded to add, that this was emphasised by the court in Lablache De
Charmoye v Lablache De Charmoye SCA 9 0f 2019 SCCA 34 (17 September 2019) when

the court had this to say;

“Rules cannot be overlooked for the sake of expedience or simplicity because rules are to

be followed”.

It is the submission of learned counsel, that the application is also deficient because it
doesn’t disclose under which provision of the law is this application being made, and that
the application itself is bad in law given that it is well settled law that when a plaint is
dismissed “the proper procedure in law is to file the case afresh”. Learned counsel cited
the case of Gill & Ors v Film Ansalt (SCA 28 of 2009) [2013] SCCA 11 (03 May 2013)

as the case law authority in support of this proposition.

[ have given due consideration to the Applicant’s application to sct aside the order of this
court dismissing the Plaintiff’s plaint on the 22" February 2023 and to reinstate the same
on the cause list. Learned counsel for the Applicant himself has made it clear that he has
resigned to the fact that the jurisprudence in this area of law does not favour a positive
outcome. That is true, and has been well discussed and argued by learned counsel for the
2" Respondent citing different case law authorities in support of his various points of
contention. I find no good reason to elaborate further or to repeat the law as expounded by

the various case law authorities cited. Suffice to say, therefore, that I totally agree that the
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affidavit in support of the application is defective because it fails to exhibit the necessary
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application should be considered as an exception one and therefore succeeds.

Ialso take issue with the points raised by learned counsel for the 2" Respondent that rules
of court are there to be obeyed. This proposition is supported by a plethora of case law
authorities. As an example, in Nyaro v Zading (YL 124 of 2015) [2016 NG CA 10] (28t
July 2016) Onalaga JCA had this to say;

“The law, no doubt is that rules of court should be obeyed”.

Therefore, the averments made in the Applicant’s affidavit in support of her application
are therefore simply assertions without proof. “He who asserts must prove”. Proof has to
be in accordance with the law of evidence. In Daniella Lablache De Charmoye vs
Patrick Lablache De Charmoye (Civil Appeal SCA MA 08/2019, SCSC, 35 17
September 2019), Twomey CJ (as she then was) had this to say;

“Affidavit are sworn evidence and evidential rules of admission cannot be waived”,

This proposition was also re-emphasized by the court in Lablache De Charmoye v
Lablache De Charmoye SCA 9 of 2019, SCCS 34 (17 September 2019) when the court

also had this to say;

“Rules cannot be overlooked for the sake of expedience or simplicity because rules are to

be followed”.

The crux of this application is about setting aside an order dismissing a plaint for want of
prosecution and to reinstate the same on the cause list. The case of Gill & Ors v Film,
Ansalt SCA 28 of 2009) [2013] SCSA 11 (03 May 2013) is very instructive in spelling

out the law. I recommend that learned counsel for the Applicant reads the case because
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based on the principles developed in this case, the present application has not feet to stand
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Finally, the point made by learned counsel for the Applicant about fairness has no relevance
given that the court cannot invoke equity when the law is very clear. Equally, the argument
about right to a fair hearing is out of context and is not worthy of consideration for the

purpose of this ruling.

The application is therefore dismissed.




